FULL OUTLINE
Bar Exam Doctor
www.BarExambDoctor.com

FIRST CONCEPT: INTENT

4 |Issues:
1. Capacity
2. Insane delusion
3. Fraud
4. Undue influence
[I] CAPACITY
[A]  The capacity to make a will is the lowest capaci#
[B] At the time of execution, testator must satisf
[1] Testator must be at least 18 year

[2] Testator must be able to under
[3] Testator must know the na obje

o &
[a] Spouse or domesticgpartne
[b] Issue.
[c] Parents.
[d] And those WRg ests are a e will.
[4] Testator must cwmlire of her act:

[a] Tegta now that ecuting is a will.

e

tor does 0 know all technicalities of the will.
2 to kno gainst Perpetuities.

[C]

ccession.
valid prjou t was purportedly revoked by a second
testator djgnot pacity), then the first instrument will be
did not H&v acity, the second will could in no way have
i apacity issue:
ted

ental*disorder.

ent of a conservator or diagnosis of mental disorder is not
capacity; go through the 4-prong test.

as diagnosed w/ a mental disorder, this is relevant to establish
that at iy of eXecution, testator did not know the natural objects of her bounty b/c
[now a ts].”

[I1]  INSANE DELUSION
[A] A will can also be attacked if at the time of execution the testator was suffering from an insane
delusion.
[B]  Four elements to establish testator was suffering from an insane delusion:
[1] T had a “false belief”
[2] That belief was the product of a “sick mind”
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[3] There is no evidence to support the belief, not even a scintilla of evidence.
[4] Delusion must have affected testator’s will.

[C] Consequences of finding an insane delusion:
[1] Only that part of the will that was affected by the delusion is invalid.
[2]  Asto that part, it will go to the residuary devisee, or if none, or if the re¥e itself was
infected by the delusion, by intestate succession.
[l FRAUD
[A] Elements: 5 elements to fraud:
[1] There must be a representation;
[2] Of material fact;
[3] Known to be false by the wrongdoer;
[4] For the purpose of inducing action or inacti d .
[5] In fact induces the action or inaction desir
[C] Eraudin the execution 4
[1] Defined:
[a] Someone forges T’s signa g or \
[b] Testator is given a docu at pur ly ®non-testa ar
nature, but in fact it i signs it. ¢
[2] Consequence of finding frflud in the executiqgs
[a] id.
[b] : 3 i successigm, unless\ prior will that
[c] iy i tMginstant Will, as a
3 g i prior valid will.
[D] FEraud in the ind¢

[E]

nstructiv e. A constructive trust is a remedy to prevent fraud or
unjust enrich@nt. A constructive trustee has only one obligation: to
transiaighe proMrty to the intended beneficiary as determined by the

[ Istimguish fra % ecution from fraud in the inducement:

eWRecution: T does not intend the document to be his will.
inducement: Testator intends the document to be his will, however,
ts are affected by misrepresentation.

stator from revoking

[b , ens:
[1)] Giwgthe igmgry devisees, if any; or
[2)] is no resid s at law by intestate succession; or
[3 e he will S, gi the property to the wrongdoer, but
&L [aneous ate decree also decree that the wrongdoer is a

riation of fraud in the inducement.

[2] Example: Testator’s will leaves everything to son, but testator later changes her mind &
wants to leave everything to charity. Due to son’s fraud (the lie that the charity is being
investigated by the FBI) testator does not revoke the will. B/c of the fraud, there is no
revocation.

[3] Consequence of fraud in preventing testator from revoking:

[a] The court will not probate the will & thus the property will go to the heirs.
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[b] Simultaneously, the court also will decree that the wrongdoer is a constructive
trustee.

[IV] UNDUE INFLUENCE
[A]  T’s free agency is subjugated.
[C] Prima Facie Case: 4 elements:
[1] Susceptibility: Testator has a weakness such that he is able to h ill
subjugated. The weakness can be anything:
[a] Psychological,
[b] Financial,
[c] Physical, or
[d] Any weakness of the testator.
[2] Opportunity: the wrongdoer had access to the
friend, business associate, etc. there is alwa
needs to be stated as part of the rule, but s
[3] Active participation (sometimes referrdfl
exert influence): the wrongful act
wrongdoer’s use of force, or thr:
testator to the wrongdoer’s a
[4] An unnatural result: the
not be expected to take a d
testator.

[D] Presumption: 3 elements \
[1] A confidential i xists b/w testqgor gPthe wr er.
[a] CAre 2 all of the on lanNonfidentialNgl Ips:
[1 geEY-client,

oor-pati

gent,
ry.
K confidentf@l redaigonship arises whenever a person reposes

tMg, Thus, a cogfdemial rgfationship can exist b/w two close friends.
1 e abov
It. See ab

sequences ONSIN&Yg undued ce (by prima facie case or by presumption):

Oy that pamyof the will aff&ged by the undue influence is invalid.
[2] t sgfaffected gags to:
v e resid % sees if any, or, if none;
Designed to Prevent Abuse by the Drafting Lawyer)
invalidates a donative transfer (will or trust) from a testator to:
[b]
drdfter; or
[c] A person who is in a fiduciary relationship w/ the transferor & who transcribes the
care of the transferor) — dependent adult: one who is over 64 or a young person
who has a disability.

b To the Dy intestate succession; or
To
[G] tatugbry Undue
CAla
who drafted the instrument; or
instrument or causes it to be transcribed.
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cTNE trustee via a constructive trust remedy
[a] _ | o
ARerson who is related to, married to, cohabitates with, or is an employee of the
[d] A care custodian of a dependent adult who is the transferor (nurse or friend taking
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[H]

6 issues:

[ Ml |
[A e i ? g
th N 4
Mdtake in ®pnission: WordNg
Wﬁple: Teghagor’s w1
ackacre \‘John & Mary.”

b No re
Re :
] Mistake in
[a]

(1]

ook~ wdE

Mistake in content
Mistake in execution

[2] These rules do not apply if:
[a] The transferor is related to, married to, or cohabitates w/ the drafter; or
[b] Is in a domestic partnership w/ the drafter; or

[c] If the instrument is reviewed by an independent attorney who coynsels the
transferor.

[d] Court determines by clear & convincing evidence that the gaiwa roduct of
wrongdoing.

[3] Consequences of finding statutory undue influence:
[a] Devisee does not take the gift, but only to the efgtent thi the gift exceeds that

person’s intestate share.

[b] As to the portion that does not pass to ongd’oer, it pas iduary
devisee if any, or by intestate succes b2 constructige tru edy: the

court will use whichever gets th

BEEEIENEE: 1°s 1awyer drafts the will & :

[1] Invalidate the gift on 3 theories of
[a] Prima facie case
[b] Presumption

lawyer Wfamily.
L 4
[c] Statutory %
D NCEPT:@ E

estarfWNtary ingigment ;endent Relative Revocation)
e%e jssion)

amed or ronQgift is made.
pe of mistake: omission or addition.

eLor

[2]

er relie
e accidentally left out.
states, “Blackacre to John.” But testator actually wanted

gll: Mary’s name is not added.

g0 not rewrite wills, but see below for possible relief under DRR.

» words are accidentally added.

Testator wants to execute a will that says, “Blackacre to John,” but the
ally reads, “Blackacre to John & Mary.” This is an accidental addition.

[b] R§nedy may be given: The court may strike out Mary’s name.

[c] Reason: The Court is not rewriting the will, just excising a part of it.

MISTAKE IN EXECUTION

[A]
[B]

The testator signs the wrong document.
This occurs in one of two situations.
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[1] First situation: Testator mistakenly signs his will believing it is a non-testamentary
instrument.

[a] Example: T signs his will thinking it is a power of attorney.

[b] Consequence: Will is not probated b/c testator did not intend the document to be a
will.

[2] Second situation: Reciprocal wills or mutual wills: a reciprocalga tual will is
when you have 2 testators, each w/ his or her own will & eacl leNeN§grything

the other.

[a] Example: Husband’s will leaves everything to wife, &sa. Husband
mistakenly signs Wife’s will & Wife mistakenlyf®1 ab®nd’s will. Husband
dies.

[b] Consequence: the court may reform the will in t gue situ of reciprocal
wills, especially if the testators are Hu & W"fe or domgs rs. Thus,
for example, where Husband’s name court will Qubstj e Wife’s
name, & vice-versa. 4

[c] Reasoning: It is equitable.

[l  MISTAKE IN INDUCEMENT E
[A] A particular gift is made or not m asis of tes ne
[1] Example: Testator would lijfe to |
erroneously thinks John is &gad. |
[2] Rule: No relief is giy€
[3] Reasoning is based @ %
Code).
[4] Exception: be given
[5] vill reads

[IV] MISTAKE I

[
e Wgscription
IM Descri

biguity: ace of the will there is no problem. You introduce parol
e to establis ambiguity, then you introduce the evidence a second
e ’s intent (which cousin John testator meant).

ity.
jffornia, by statute:

[a] duce parol evidence for any type of ambiguity—Iatent or patent—to
dQermine what testator’s intent was.
[b] So'now, we would introduce parol evidence to ascertain which cousin John

testator meant in the last hypothetical dealing w/ a patent ambiguity.

[V] MISTAKE IN THE VALIDITY OF A SUBSEQUENT TESTAMENTARY INSTRUMENT
(DEPENDENT RELATIVE REVOCATION)
[B]  The basis of DRR: To allow a court to disregard a revocation caused by mistake.
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[C] A preliminary foundation to understanding DRR requires that you understand two fundamental
principles:
[a] Revocation by Physical Act: A will can be revoked by physical act. A physical act
includes burning, tearing, destroying or canceling (crossing out g lining out w/ a
pen or pencil).
[b] Revocation by Express Subsequent Statement: A will also
subsequently executed will.
[D]  The heart of DRR is that [i] testator executes Will #1, [ii] then execu, % [iii]

ed by a

subsequently revokes Will #1, thinking that Will #2 effectuates his i T is mistaken.
Will #2 either is invalid as a will, or, if it is valid as a will, fail ffcmat® testator’s intent.
DRR allows the court to ignore the revocation of Will #1 on tig grouifls that testator revoked

Will #1 b/c T mistakenly believed Will #2 effectuated his inten®®
[E] Example:

ill #2, whigh is gig#ally
identical to #1 (changes executor or makg hange inal ate). But #2 is
invalid as a will (b/c, for example, ther itness igiead of 2T mistakenly

[2] Consequences:
[a] Will #1 cannot be pr i al act. ¢
[b] Will #2 cannot be pgbbate i .
[c] Consequently, in ouginiti i S Intestate
[d] But Will #1, j

[1] T executes Will #1, a valid will. Thereafter,
believing #2 is valid revokes #1 by, (e.g. by des if). T thered§gr dies.
[e] Rationale fo

evcation of Will #1
intent 1®b/c T stated his
a similar, if not

i1 #1 probated

[F] -
gfrtion there
SNDstanti identi ill or codicil effectuates her intent,

AT evocatio tAyfirst will begfee cofiditional, dependent, & relative to the 2™
effectuatipg tesiNIRgs Tntent.
tes

If the s¢go N % 0t effec, r’s intent, the first (by pure legal fiction) was
never reveged

NLONCogMon) Wikl was voked by physical act.

q o sub hdentical wills, #1 & #2 & #1 is revoked by physical act.
b Look togRQRRto pgobate Will #1.

[2] Wil #1 wag revoRgd Ma subsequent instrument.

[a] TestQ! T Rites Will #1 & subsequently executes Will #2 (or a codicil), which is
iJ &bstantially the same as #1 & revokes #1, but #2 (or the codicil),
valid, cannot effectuate testator’s intent (b/c, for example, of the
rested witness rule) or b/c there was a mistake/omission under Will #2.
[b] Look to DRR to probate Will #1.

[H]  Miscellaneous Matters
[1] Remember that Will #1 & Will #2 must be substantially the same (in the case in

mistake/omission in case #2 — but for the mistake/omission, the wills are substantially the
same).
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[VI] MISTAKE REGARDING LIVING CHILDREN (PRETERMISSION)

[A]
[B]

THIRD CONCEPT: THE CQO}

4 issues:

1. Integration

2. Incorporation by ref
3. Facts of indepe Si
4. Pour-over wils

[

(1] INCORPORATION B

[A]

[B]

[2] If Will #1 is revoked by physical act by being destroyed (thus, Will #1 no longer exists),
Will #1 can still be probated under California’s lost will provisions:
[a] These provisions state that a lost will or accidentally destroyed will can be
probated if at least one witness testifies as to the terms of the wilL
[b] The witness does not necessarily have to be one of the attesting eSSes.
[c] For example: The witness can be the attorney who drafted i

This is a type of pretermission problem regarding children.

Pretermission defined:

[1]  An accidental omission.

[2] A child is pretermitted if born or adopted after all t tary i
nothing.

ents are
executed & not provided for in any testame instrument.
estate (whch i es, the
[4] Exception to corollary: A chj

[c] A pretermitted child takes an intestat
itted. Of ¢ hachild%
adopted b/ ntary ins s r®
executed & not provided foffin anygof the instr ts 15 tr i (), " the
prov@ed for in t g slY thought
rma
HA

assets in testator’s inter-vivos tr
[3] Corollary: A child born or adopted bef
only reason the child was
the child to be dead —i.e. tgfato mistak

OF THE T ES UP"THE WILLY?)

&Q/ O
ments regyire \pers to, t&
de

the papers in question to be part of the will;

:X st have |
ence: paper must 'N@e been actually or physically present at the time of
L0

erent ways:

connection among all the pages: If the papers are stapled
2rred that testator intended the papers to be part of the will &
Wy present at the time of execution.

logical connection: Does the last word on page 1 make sense in

REFERENCE

The theory of incOrporation by reference is that a non-integrated writing is given testamentary

effect & becomes part of the will. As such, it is now admitted into probate.

[1] Example: Testator’s will states, “I leave my property to the grantee named on the ABC
deed.”

Elements to incorporation by reference: Four Elements:

[1] A document or a writing;
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[2] The document or writing must have been in existence when the will was executed;
[3] The document must be clearly identified in the will; and

stand for.
alid contract, or

[4] Testator must have intended to incorporate the document into the will.
[D]  Problem: What if in the hypo above (devising property to the grantee named o ABC deed)
the deed to be incorporated is an invalid deed?
[1] This is irrelevant.
D O
[a] Thus, you can incorporate by reference an invalid dee %
even an invalid will of the testator or of a third n.
2
[l FACTS OF INDEPENDENT SIGNIFICANCE
[A] Theory & definition of doctrine:
independent from testator’s wil
[2] Example: T’s will states “I 1
time of my death.”

[5] If you establish 1-3, 4 typically will be implied by the court.

[2] Reason: The document does NOT have to be valid for what i

[1]  Who a beneficiary is, or what gift igfi be given m facts of Nﬁcance
% I am a mdQbafdf gt e

all

[3] Problem: From the 4 corneRof th mine the i church

admit pAg] &gdence whenever

e integrity 0Nge Watute of Wills
[6] ical reasons, etc. But

ey join a church for
[8] q el is truthfulness to such fact or
d lent verification. As such, there is
[9]

ance allows us to fill in the blanks to T’s will w/

e, the chugCh estator was a member of at the time of his
re tegfmony) & will be admitted into evidence in
gmgSignl

0] : i
parol ea\M [
hen to #ge this d8gtrine:
[1] W this qugaiign: Eveww/o the will, would this fact have existed?
[2] asove hypg er is yes.
[ The Tact or act g re fact or act or a past fact or act.

Ex str’s will states, “I leave all my property to people I had
Tha dinner w/ in 1999.”
i ast fact, independent of testator’s will.

[o]

[IV] POUR OVER WILLS
[A]  The problem: Part or all of T’s estate is devised to the trustee of an inter-vivos trust to be

distributed to the terms of the trust.

[1] Example: On January 1, testator executes a document creating the ABC Trust, an inter-
Vivos trust (an inter-vivos trust in this context is a trust created by T during T’s lifetime).
On January 2, T executes his will. In the will, T devises part or all of his estate, “To the
trustee of the ABC Trust, to be administered pursuant to the terms of that trust.” T dies.
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3 Issues:
1.
2.
3.

[

[B]

[C]

What we have here is a “pour-over will.” That means that part or all of T’s estate is
devised to the trustee of the inter-vivos trust, to be administered pursuant to the terms of
that trust.
[2] But appreciate the problem that we have in the above hypo:
[a] Who is the trustee of this trust?
[b] Who are the beneficiaries?
[c] From the 4 corners of the will, we do not know. Remempe
we cannot just admit parol evidence whenever we wag
w/ maintaining the integrity of the Statute of Wills.
How, then, do we validate the pour-over provision? There are wa
[1] Incorporation by reference:

[a] Trust instrument (a writing),
[b] In existence when the will was execute .
[c] It is clearly identified in the will,

y speaking,
re concerned

[d] T intends to incorporate the trust jsei t into the wi®
[e] Thus, the trust instrument will g
will be validated.

@ to pro & the ur-over provision
[2] Independent Significance: \
[a]  Evenw/o the will, wegagould N have this i ust. ¢
[b] The trust instrumengl'therefgre, 1S a fact gMignificggle indepe e will.
i n

is the

[c] Thus, the pour-overfgrovisi#n can be vili

[3] Uniform Testamenta
[a] In existenceN ill was
DGO vision ™ valid by statute.
Example: On Januar intg . , cutes the will,

devising part or a , d administered pursuant to

rporation Ml : X
will.
[b] Facts of i en significarle s: The trust as modified is still a fact of
ignifi e mdependent f will Even w/o the will, there would be this
BOrks: ogmge actNg pour-over provision is valid even if the trust is

hy? B/c the statute says so.

4" CON ' ALIT ECUTION FOR ATTESTED OR FORMAL WILLS
TNESSED WILLS)
€

Interested witness probl
Conditional wills

Elements for an attestv

ELEMENTS FOR AN ATTESTED WILL (4 elements):

[A]
[B]

The first element: Will MUST be in writing. Oral wills are not recognized in CA.
The second element: The will must be signed by one of the following three people:
[1] Testator

Page 9 of 40
Bar Exam Doctor



[C]

[D]
[E]

[2]
3]

A third person, in testator’s presence & at testator’s direction. This arises if testator is
incapacitated.
By a conservator pursuant to a court order

The third element: The signing by testator, the third person, or the conservator,must be done in

the presence of two witnesses, both present at the same time.

[1] What if testator had previously signed alone or in the presence of j n e
witnesses? Does testator have to sign again in the presence of the ses? The
answer is no.

[2] In such case, testator simply acknowledges his signature (“T ignature”) or
acknowledges the will (“This is my will”), in the prese f t"as® witnesses, both
present at the same time.

The fourth element: The witnesses understand that the instru y signe ’s will.

Note the following in California: ¢
[1] The witnesses do not have to sign in the Zueggn®{.0f each other
[2] The witnesses do not have to sign in thff preseRge ®f testat

[3]

[4]
[5]
[6]

[3]
[4]
[5]

Testator does not have to declare tggheNgitnesgls, “this is n/c CA do%have
a so-called “publication” requir ; SO Ing ab e sNglation must gMi the
Ws that it is T’s will. *
Testator does not have to sifin b/f tge witnessesgm: no order 8Es¥R
California.
Neither T nor the wi sign ill: Signi ere on will is
okay in CA. \

igni A onti

eto bg* C ous transaction”

e ses):
ANEess signs after testator’s

e W/ the requirements of the CA
Ince) & there is no issue of fraud.

red the gift by wrongdoing.
eneficiary rebuts the presumption of wrongdoing, no problem:
witness/beneficiary takes the gift.

If witness-beneficiary cannot rebut the presumption of wrongdoing, he or she takes the
amount as does not exceed what would be given by intestacy.

Example: Gift is $1000 & intestacy would be $600, if the presumption is not rebutted,
witness/beneficiary takes $600.
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[C] The presumption of wrongdoing is inapplicable if witness/beneficiary is taking only in a
fiduciary capacity.
[1] Example: The witness-beneficiary takes only as a trustee.

[I11] CONDITIONAL WILLS
[1] A conditional will is one whose validity is made conditional by its
[2] Example: Testator’s will states: “This is my will, if I die in Eurgpe
[3] Will is to be probated only if the condition is satisfied: that te
vacation.
[B] Conditional wills can be formal (attested) wills or holographic

2

y vacation.
Europe on his

FIFTH CONCEPT: FORMALITIES OF EXECUTION FOR HOLOG CH RITTEN)

WILLS .
3 Issues:
1. Elements for a valid holograph
2. Testamentary intent \
3. Dates
*
[n ELEMENTS FOR A VALID HOLOGR
[A]  Firstelement: The holograph mu i %
[B] Second element: The mate % ] 7
[1] The “material growRgI8 :
[a] the gt 0@ and
[b] Mcigks’ nam
ic wi ftestament (“This is my last will”) need not

[l TESTAMENTARY
riting,
of testamentary intent:

[A]
Istgjust the names of people & next to each

i i e adglissible to determine testator’s testamentary intent.
ers, or is ita will?
iex@ 5 can constitute one will under integration.

a¥is admissible to show T’s intent.

[1] The signature can be

commercia form will?

[a] te Code expressly states this is not a problem.

[b] tement of testamentary intent contained in a holographic will may be set
fOfgh either in the testator’s own handwriting or as part of a commercially printed
form will.”

[111] DATES
[A] Adate is NOT required in a holographic will.
[B] But lack of a date can create a problem with:
[1] Inconsistent wills; &
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[2] Capacity.
[C]  Problem of lack of dates & inconsistent wills:
[1] If an undated holograph is inconsistent w/ the provisions of another will, the undated

holograph is invalid to the extent of the inconsistency—unless the undatgd holograph’s
time of execution is established to be after the date of execution of the will.
[a] What if there are two undated holographs?
[b] If you can’t establish which one came last, neither holo
extent of the inconsistency.
[D]  Problem of lack of dates & capacity

ted to the

N

[1] If a holograph is undated, & if it is established that the or testamentary
capacity at any time during which the will might have Been ex®cuted, the holograph is
invalid—unless it is established that it was executed at 2N hen th ator had
testamentary capacity. .

SIXTH CONCEPT: CHO AW 4
[1]  Mlustration of the Problem \
[A] Example:
[1] Testator is a domiciliary of Yor arolina tdQayhis A1l

executed. Thereafter testat

(1] CAN WILL BE ADMITTED INTO PRORATE |

[D] Summary: The will is admi
execution of:

[1] CA law,

[2] The law of th@

[3] The law o

3 issues:
1. Defined
2. Republi
3. Revgfatign ollcodicils
r n

dies here
mplies \orm ities of

tamentary I t execu mpliance w/ the CA Probate Code which modifies,
ends, ofgyrevokes®will.

odicil regubliSngs &ill. This means that a codicil causes the will to speak from the
date that th executed on (also called “down-dating”).
iCNgoes not automatically republish a will. Rather, the testator must

e codicil is republishing the will. Example: Testator’s codicil reads:
the changes made herein in this codicil, I otherwise confirm & republish my
will of January 1, 2000.”
[3] On the bar exam, republication comes into play in two scenarios: [i] pour-over wills &
incorporation by reference & [ii] pretermission problems.

[B] Pour-over wills & incorporation by reference:
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[1] Example: On January 1, testator executes an inter-vivos trust. On January 2, testator
executes a will w/ a pour-over provision. On January 3, the trust is amended.

[2] On these facts, incorporation by reference will not work b/c the trust as modified was not
in existence when the will was executed.

[3] New fact added: On January 4, T executes a codicil which republishes t

[4] B/c the codicil republishes the will, the codicil causes the will to s

[5] Thus, incorporation by reference now works b/c the trust as modifj
the date that the will is deemed executed, which now is Janua

[C]  Pretermission problems:

[1] Example: Year 1 the will is executed (everything to ch
testator marries or enters into a domestic partnership (
is pretermitted). Year 3 a codicil is executed which rep

[2] B/c the codicil republishes the will, the will n

[3] As such, there is no pretermission b/c the bi
deemed to have taken place b/f the will ya

[4] NOTE: There is an alternative theory tg
discussion of republication precludge d

ip is

alone w/o any

N\

[II]] REVOCATION OF CODICILS ¢
[A] Rules regarding revocation of cofficils:
[1] gl sequently isodicil,
r intendegto revok is codicil.
[2] i en executes a co& stator
presun%gn that ®stator intended to

4 issues:

1. Elements
2. Cancellation§ & | rIineations\ %

FOR RE ON BY AL ACT:
nt: WilNgust be burne rn, cancelled, destroyed or obliterated.
atigh: lining eigOr croswng out w/ a pen or pencil.
revIon: erasy
erent: Test g ave the simultaneous intent to revoke.
estator geci | 7fCstroys his will, thereafter finds out about it & says, “That’s okay
b/c 1 wante it anyway,” the will is not revoked.
Reaso nd intent must coincide.
[C] 3“Element: T ust be done either by testator, or by someone in testator’s presence & at
his direction.

[l CANCELLATIONS AND INTERLINEATIONS
[A] Definitions
[1] Cancellation: crossing out or lining through.
[2] Interlineation: writing b/w the lines.
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[B] Example: Testator executes a typed formal (attested) will that states, “I leave $1,000 to Mary.”
Testator then takes his pen, crosses out the $1,000 & interlineates “$1,500” just above the
$1,000. T signs his name. Question: Do we have a holographic codicil on top of a formal will?
Answer: No.

[1] $1,500 gift is invalid as a holograph b/c the material provisions (gifts & es of the
beneficiaries) are not in T’s own handwriting.

[c] Moreover, the $1,000 gift has been revoked by physical 3
[d] Mary, therefore, takes nothing.

[2] But in a little twist to our traditional view of dependent relati @
previously stated that the 2 documents must be very singfar), Weuas
that Mary takes the original $1,000:

[a] Revocation of the $1,000 was conditional, depe relati 1,500 being
effective.

[b] B/c the $1,500 was not effective, by ?aw, the $18000 ever
revoked.
[3] But compare: If the original gift to May % & testgior canced this out & the
S i

tion).

ition (DRR) (we
save Mary’s gift so

interlineation was $1,000, can DRR¢gbe ive Mary t vr g3l $1,500?
[a] When the interlineationg€egss tha ision, DRRgMIII NG be
used. ¢

[b] Mary will take not
[D] Cancellation to increase a gift is p
[1] Rule: You cannot i

’s gift bygfancellatig.
[2] Example: “I leave celled out. What ake?
[a] X take

[b] g i Vstacy.
[E] Aninterlineatio , to a typed Il that does not qualify
[a T i
be deeme®&g holo
Noneth\gss, §iting “Nul
of Jae ty al will

[ P E WILLS
1 IfQor som@ne in T’s preS@ce & at his direction, revokes by physical act one of the
te ghiginals the o®er duplicate original also is revoked, as a mater of law.

w UTIL
[1 will is
testator’s p
revok il

NINTH CONCEP EVOCATION BY SUBSEQUENT WRITTEN INSTRUMENT

i Null &% oid” addition, the addition cannot
typed formal will.
en w/o a signature, is a valid cancellation

aWtilated condition at testator’s death, & when last seen it was in
there is a presumption: T mutilated the will w/ the intent to

2 Issues:
1. Manner of revoking
2. Revival

[ MANNER OF REVOKING
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[1]  Express revocation:
[a] Will #1 can be revoked by Will #2 if Will #2 expressly revokes Will #1.
[b] Example: If Will #2 states, “I hereby revoke all previously executed wills,” then
Will #1 is revoked.

[2] Implied revocation:
[a] Will #2 revokes Will #1 by implication if will #2 tota @ bes of T’s estates.
[b] If Will #2 totally disposes of all of testator’s estgfC, theiSugs#®Othing for Will #1 to
act upon.

[c] Thus, by implication, Will #2 has revoked Will
[l REVIVAL %’
W al®r thereafggr execut

[1]  Situation #1: Revocation by physical 3

Will #2, which
ggtator therea es #2 by PRysical act

[a] Example: Testator executes Wi
revokes #1 (expressly or imyie
(example, by cancellatig

[b] _hack in ofLa ¢
[c] is nogautomatica vived: gther, Will i#ed only
i i ral state stator at the
ible. Thug! when teRgtoNgevokes Will #2 &
1 i n,” then Will #IN . But if T states,
,”” this 1 clear.

[2]

—

executes Will #2,

% 1 revived,
voc»&a ERATION OF LAW
el Child \
mitted spous y
itted d i tNer
n dogestiglpartnership

inal dis of Tharriage

OMINED QR PRETER HILD [ReavilyAtesiea)

i ild is a child born or adopted after all testamentary instruments are

provided for in any testamentary instrument. Such a child receives an

intestate YQare of the T’s estate, equal in value to that which the child would have

received iT'the T had died intestate. Thus, the child receives an intestate share of assets

decedent owned at death plus the assets held in any intervivos trust.

[a] For the child to take this intestate share, other gifts will have to be abated
(reduced).

[b] Hence, revocation by operation of law.
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[3] 3 Exceptions: if any of the following exceptions exist, the child will not take the
intestate share:
[a] 1* exception: decedent’s failure to provide for the child in any testamentary
instrument was intentional, & that intention appears from the tesiamentary

instrument.
[b] 2" exception: At the time of execution of the will, the test or more
children & devised (will or inter-vivos trust) all or substgati f his estate to

the parent of the omitted child.
[c] 3" exception: T provided for the child by transfer out§d ill w/ the intention

that the transfer is to be in lieu of a testamentar ST
[1nj OMITTED SPOUSE

[1]  Asurviving spouse who married the decedentg
instruments & is not provided for in any test§
[2] Consequences of an omitted spouse: omj
estate equal to that which the spouse w,
decedent owned at death plus t i :
[a] Y of the CP (thus, th i
[b] i S S Up,W/00% of thiO-KR).
[c] in value t ich the spo have
testateg®ut 1N po gent is theqghaMyto ore than %2

[3] has€ other iW to be abated
[4] %
[5] g0 SPOUSEgm take the aforementioned
the spouse in any testamentary
wientiomappears from the testamentary
on: T provi %}ouse by transfer outside of the will w/ the
transf in |ie®™®T a testamentary gift.
[c] tion: Omjsmgl spo™g signed a waiver.
Waiver
[a WaiWyr defined: a vON@tary relinquishment of a known right whether signed
bejfre or dugagymarriage.
at candfe d? Any & all probate rights can be waived: the right to take a
steagl a family allowance, an intestate share, & any other probate
tra luding the right to take as an omitted spouse.
7] 3 elements
[a] i ust be in writing, signed by the waiving spouse b/f or during marriage;

[o]
[c]

[I11] OMITTED DOMESTIC PARTNER
[A] Domestic partners defined:
[1] Partners must be [i] of the same sex, or [ii] of the opposite sex & at least one person is
at least 62 years of age.
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[2] Partners must have filed a declaration of domestic partnership w/ the Secretary of
State.
[B] Recent legislation gives domestic partners the same rights & obligations as married persons.
[C]  Thus, domestic partners may hold property as CP or quasi-CP.

[IV] FINAL DISSOLUTION OF MARRIAGE OR DOMESTIC PARTNERSHIP
[A]  Four rules regarding testamentary gifts:

[1] By operation of law, there is a revocation of the devise if ther

dissolution of marriage, or termination of domestic par i

[2] Legal separation does not count.

[3] Devise is reinstated if the will is unchanged & the testa

#hnulment or final

[4] These rules do not apply if the will expressl

4 issues:
1. Classification

2. Ademption by extinction
3. Ademption by satisfaction
4. Advancements V
[n CLASSIFICATION Q
[A]  Specific devige:
iS€ i i r item.

adfrt
Wiciary talagthis p lar thing, & nothing else. B/c T is
tive manifffstatigegs of T’s intent.
iSi SpeCIC.

% SpeCNic.
o Bob” is specific b/c of the word, “my,” indicating

[a] Example: “Even if my domestic ip terminates? rtner is to take all
my property.” Q
ELEVENTH CONCEPT: REVOCATION BY C)—& OPE% DINGS (@ON)

[c] ©

ing unique. A

som g
Vussed bglagg), by s®ting “100 shares of my Xerox to Bob,” T has attached
me unigge it. So, too, if T listed the serial numbers of the shares.
“100 s
@ isa
[B] a i

[1]

orporation: if not publicly traded, there is a uniqueness to the

is payable out of the general assets of the estate.
[2] There is Npthing unique or special about this gift.
[3] Example: 100 shares of Microsoft to Bob.”
[C] Demonstrative devise:
[1] A hybrid b/w a general & a specific gift.
[2] It is a gift from a particular fund, but if that is not enough, executor can resort to general
property.
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[3] Example: “To John I leave $1000 from my account at Bank of America.” If there is only
$900 in the account at the Bank of America, this is how the executor pays John:
[a] First from the account at the Bank of America ($900)
[b] Then the balance ($100) comes from general assets if necessary.
[D] Residuary devise:
[1] All other property not expressly disposed of in the will. It is easy tQg&gCodNI
[E]  3.reasons for classifying gifts:

[1] For ademption by extinction problems: Only specific gifts agl inction. Thus, if
a gift is classified as general, there is no issue of ademption b ion.

[2] For ademption by satisfaction problems: Typically, o nem s adeem by
satisfaction.

[3] For abatement problems: There is a priority whereby ¢ enefici have to be cut
back or abated to come up w/ the statutory sh the %mitted chi or

domestic partner.

[I1] ADEMPTION BY EXTINCTION
[A]  CL test: Ademption by extinction is wheng®sp a¥ft fails b/c %wn pro
death.
[1] Intent was important only forggtermMgag whether ral or sp&gifi
[B] California: Intent is important noffjust fg determini et ift is gen i
but a second time in determining e gift to fad
i i llowling situatioN mmon thread
is ag VCK dividends, or

0 pPration for 1000 shares of XYZ
ics, Z stock.
0 .

IS emption
T did not cgg
[ te assets
@ proval, the conservator sells off Blackacre.
Bt sales price of Blackacre.
[3] i award, or an installment sale of property in which
v . ust as security for the sale.

[C]

ion. Beneficiary takes the 1000 shares of
k, the corp did.

ced 0
ldemption by extinction w/ respect to the eminent domain
ce proceeds, or installment payments paid after T’s death.

ose proceeds paid during testator’s lifetime? See if you can trace.

f you can trace the proceeds into one bank account (especially if there

other transactions in that bank account outside of that initial deposit from

eminent domain award, casualty award, or installment sale) then the
beneficiary may argue that by making the proceeds easily traceable, T intended no
ademption by extinction. T intended beneficiary to take all the proceeds, even
those payable during T’s lifetime.

[d] If tracing not possible, then you probably have an ademption by extinction w/

respect to those proceeds paid during testator’s lifetime.

[4] In all other situations:
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[a] Classify the gifts as general, or
[b] Try to trace.

[l ADEMPTION BY SATISFACTION
[A] Definition: T gives the beneficiary an inter vivos down payment on a devise.
[B] How to establish a satisfaction = 4 alternative ways:
[1] The will itself provides for a deduction of the inter vivos gift.
[2] T declares in a contemporaneous writing that the gift is a satigfactiO
[3] Beneficiary acknowledges in a writing (at any time) the satis &
[4] The property given in the satisfaction is the same prop [(Yila® subject of a specific
gift to the beneficiary. This is an ademption by satisfadon & Qso by extinction, b/c the

property no longer exists in T’s estate.
[C]  What if beneficiary receives a satisfaction but predec the T?
[1] RULE: Where the issue of the predeceased b - jse u he anti-
lapse statute, the issue of the predeceasegdsage

satisfaction, unless T’s will or contemn :
A Abe

jary is treate e had received the

[2]

[D] How to value the satisfaction if nofgade j :
[1] j he co porane iting Of the T or in
hat Value is concluSge.
i E t ti

, measug a he transferee came

[IV] ADVANCEMENT
[1] jsfalglon deals teNgCy glation (decelg & w/ a will), whereas advancement
intesta ationYlecedenjgaies w/o awvill).
&'

[2] Coigept is identi for advan@ém are nearly the same as for the rules for

ctions. \
EstabRshing an agianc -2 altern ays:
Intesta a conte ane0Wg writing that the gift is an advancement.
Heir ack esinaw t any time) that the gift is an advancement.

hat if he-appareMpreceives an a cement but predeceases the intestate?
[1] L Th#i e heir-d@parent is not treated as having received an
C

ent, urg gdvancement provides otherwise.

[ the opp isfaction.
[D] o Hoo Welue the not made in cash?
] If the value ancement is expressed in the contemporaneous writing of the

intesta ntemporaneous writing of the heir-apparent, that value is conclusive.
[2] Inall o , the property is valued at the FMV at time the time the transferee (heir)
came int@possession of the property.

12" CONCEPT: CONTRACTS (TO MAKE A WILL OR DEVISE, OR TO NOT MAKE A WILL OR
DEVISE)

5 issues:
1. Scenario
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Requirements

When the cause of action accrues
Joint & mutual wills

Remedies available to promisee

SARE A

[ Scenario
[A] Example: T executes a will that states, “I leave Blackacre to Abel.” Cangtes oke the gift
& execute another will leaving Blackacre to Baker?
[1] Yes, b/c wills can be changed — that is the nature of wills.

[2] But what if there is a K b/w testator & Abel, providing revoke his will? In
such case, if T revokes, T is in breach of K and, upon gs deatf Abel may sue T’s estate
for breach of K.

[l REQUIREMENTS
[A]  Eive alternative ways in CA:
[1] The will or other instrument (e.g. a tryf
[a] Example: T’s will states: “[glto
have promised to devise acre

Abel.”
[2] There is express referencefn the \yill or other jgmwumentg€.g. a trus :
[a] The terms of the K Rgay be Jstablished SIC evidenGgmd i

[b] y contract, this is

[c] ill to g &, the terms of the
i s not limited to
this regard, the statute of

reement b/w decedent & a TP for the
equity.

decedent dies.

i % during decedent’s lifetime if the decedent is engaging in
dWa fraud on the promisee.

a K w/ Abel to devise Blackacre to Abel. Thereafter, T prepares to

e WY the intent to dissipate the funds.

[a] facts, Abel may be irreparably harmed if the sale goes through.

[b] sequently, Abel may be able to secure an injunction to either prevent the sale
of the property or, failing that, to enjoin T from dissipating the funds from the
sale.

[IV] JOINT AND MUTUAL WILLS
[1]  Joint Will: The will of 2 or more people on 1 document.
[a] The provisions do not have to be reciprocal.
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[b] When the 1% person dies, the will is probated. When the 2" person dies, the will
is probated again.

[2] Mutual Wills (also known as Reciprocal Wills): The separate wills of 2 or more people
which are reciprocal.

[3] Joint & Mutual Wills: Reciprocal provisions on one instrument.

[1]  The execution of a joint will, or mutual will, or a joint & mutual wighgoe create a
presumption of a K to not revoke or make a will.

[2] But it may be evidence of a K, in conjunction w/ other factor

[V] Remedies Available to Promisee
[A] Damages.

[B] SP: P can seek to force the executor to comply w/ the terms o
[C]  Constructive trust remedy: court can probate the will , giving the proge devisee,
to

& make the devisee a constructive trustee, who will e obligati er the
property to the promisee of the K.
THIRTEENTH CONCEPT: RESTRICTIO @AMENTA OSITIO

3 Issues: *
1. Definitions
2. Spousal/domestic partner protection 6

[A] ituated ™ CA, acquired
aNg Ot SP.
[B] during marriage or

@ operty situated in CA, acquired

Bten CP if the decedent had been

this state afQge tim&f its acquifiti the absence of death or divorce or
amgership, it iggifeated as JP of the acquiring spouse or the
is limited lo®ged in CA. (APPLIES FOR CASES OF DEATH)
TIC PARTNER PRO TION
» .

[C]

Prote egaling Q-CP
[a] Ing T is the spouse who acquired the Q-CP, can dispose of only % of the
P (surviving spouse or surviving domestic partner owns the other half at death
of T).
[b] Note that the non-acquiring spouse or domestic partner has no testamentary power
to dispose of the acquiring spouse’s or domestic partner’s Q-CP during the

lifetime of the acquiring spouse or domestic partner.
[3] Widow’s election (which includes a widower & a surviving domestic partner):
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[111]

6 issues:
1.

2
3.
4.
5

[a]

Arises when testator attempts to dispose of more than %2 the CP or % the quasi-
CP.

[b] In such case, the widow may invoke the widow’s election. This means that:

[c] The survivor may accept the gift given in testator’s will in lieu of his or her
statutory right (*2 CP & %2 Q-CP); this is called taking “under t ill.”

[d] Or, the survivor can renounce all benefits given in the will is or her
rights to % the CP & Y2 Q-CP; this called taking “again

[e] Example: Husband’s will states “I give my spouse all she allows me
to dispose of all of our CP to the Red Cross.”

[f] In the above example, W can take under the wi cc will’s provisions
(give up her % of the CP & take all of Husbandgs SP), §r take against the will
(renounce the SP gift & retain her % interest in ity & ).

[4] Ilusory transfers of Q-CP & the widow’s ele.

[a] An inter-vivos transfer by the dece se mestic
partner) of the Q-CP to a TP vys i

[b] Reason: The survivor, i.e. the n artner, had a
“mere expectancy” in the \

[c] Exception to rule: The wi€n th
transfer of the Q-CEg rMomeSic
partner invokes t

[d] The transfer is dee use or
domestic par er he interest
canbe ano

[e]

KILLERS

[B] Those who f

[C]

[D

ke any benefits under the

In such gy’ ; se or domestic
part @ e decedent’s estate.
Sts. :

y % intenti@halg kil™Me decedq @\

incl®yes a plea offguiliis conclusive.

obate courjg@ete™ninegquilt by a preponderance of the evidence.
elo & intentional:
e decedent, & the anti-lapse statute does not

Wi

aSe

ionally killing the other JT:
that the Kkiller does not have a right of survivorship.

FOU%TH CONCEPT: INTESTATE SUCCESSION

Surviving spouse/domestic partner

. All others

Per capita/representation

Adopted children

Non-marital children
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6. Half-bloods

[ SURVIVING SPOUSE/DOMESTIC PARTNER
[A]  CP: Surviving spouse or domestic partner inherits decedent’s % of the CP.
[B] Q-CP: Surviving spouse or domestic partner inherits decedent’s % of the Q-
[C]  SP: Surviving spouse or domestic partner inherits decedent’s SP as follog

[1] If decedent leaves no issue, parents, brother or sister, or issue gf.3 d brother or
sister, all to surviving spouse or domestic partner.
[2] If decedent is survived by one child, or issue of a predeceasdy 2 t0 surviving

spouse or domestic partner & 7 to child or child’s issyP.

[3] If decedent is survived by 2 or more children, or issudof pre@eceased children, 1/3 to
surviving spouse or domestic partner & 2/3 to the chil i '

[4] If decedent is survived by no issue, but leave t or parents orgt

parent or parents or their issue, % to surviv
@‘
: %e or domestic

[I1]  ALL OTHERS, INTESTATE LEAVES NO SURV I} E OR

[A] Intestate Scheme
[1] Down to the decedent’s issue
[2] Up to parents
[3] Down to issue of parents < , 6

[4] Up to grandparents
[5]  Down to issue of gra
[6] Issue of a predeceas

[a] Definitjg
part cedent; it is that
SpARgE er step-children.
[7] Next of Ki
[8] Paren edeceased €Q0 the decedent’s former in-
I
[9] Is rents of ecea

[111]

anner, the the man

at \ﬂ
ARITAREPRESEAITA OBL
er issugta testacy, Oggiing Wi trust provides for issue to take w/o specifying

e “per capita w/ representation.”
ake our distribution [i] at the first level someone is living &
give sh . ing people at that generation, & [ii] to deceased members of
LOMYho leave issue.
[B] a wil or trust ca tribution “per stirpes” or “by right of representation,” or by
¢ sentatio e a different distribution
[1] Such te y requires a “strict per stirpes” distribution.
[2] That meags you make the distribution at the first generation or first level, even if
everyone IS dead, so long as they left issue. The issue then step into the shoes of their
predeceased ancestor.

[IV] ADOPTED CHILDREN
[A]  Anadopted child is always treated as a natural child of the adopting parents.
[B] Regarding the adopted child’s natural parents, the adoption severs the relationship.
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[V]

[vil

[1] Exception: The relationship to the natural parent is not severed if the adoption is by the
spouse or domestic partner of the natural parent, or after the death of either of the natural
parents.

[a] Example: H1 marries W. They have a child C. H1 dies. W marri
C. C inherits not just from W & H2, but also from H1’s line.
[C]  Astostepchildren or foster children

[1] The child is treated as having been adopted if 3 elements are satigfie
[a] The relationship began during the child’s minority;
t parent or foster

s H2. H2 adopts

[0b] It continued throughout the parties’ lifetimes; &,
[c] It is established by clear & convincing eviden t
parent would have adopted but for a legal bariger.
[D] Equitable adoption

[1] Also known as adoption by estoppel.
[2] Arises when the parties hold themselves out fhild. !

NON-MARITAL CHILDREN
[A] InCA, marital status of the parents is irrelgfan \
[B]  The key is whether a parent-child relati D ex , irresp e oWfnarital stat

i irtgfhg pa

[C] Inadomestic partnership, a parent-c rela®gnship is estaigi the no Pner
by means of one of several presumgti
[1] A child born during the do
birthing domestic pag

[2]  Achild born after t

the non-birthi . "
child supporQ
HALF BLOODS Q
[A] Defined: Rel ohave onkgl mOwWparent.
[B] Exampl [F-SWLiNgs
[C] RU :%f the ha d infit the s as the'wmole blood.

H CON@IBUT F ESTATE: WHO CAN TAKE?
nti-IEV
HILD :
2. Y

rtnership i ed to be th i h&non-

fpartnership is presuMgd W be the child of
iggfamed o birth ceMificate or pays

umous chi conceived during the lifetime of the intestate or T, but born after

[B]  Posthumous c%e deemed heirs of the intestate & beneficiaries of T’s will.
LAPSE AND ANTI-LAPSE

[1]  [Ifitis required that the beneficiary survive the T, what happens if the beneficiary
predeceases the T?
[2] Example: T devises $1K to A, & A predeceases T.
[a] What happens to A’s gift?
[b] It is distributed under the rule of lapse.
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[11]

3]

RULE OF LAPSE: If the beneficiary does not survive the T, beneficiary’s gift lapses,

or fails. Thus, if a gift lapses, unless a contrary intent is expressed in the will, the gift
falls into the residue, if there is one; if it is already part of the residue, it goes to other

[2]

[5]

[6]

[7]
[8]

[B]
[C]

[4]

co-residuary devisees. Otherwise, the gift goes by intestacy.
[C] Anti-Lapse Statute:
CA’S ANTI-LAPSE STATUTE: Applies only if the devisee who ec the T was
r
NseNhe
e.

domestic
issue of that

“kindred” of the T, or kindred of a surviving, deceased or formyg
partner of the T, & this predeceased devisee leaves issue. Ing ;
predeceased devisee will step into the shoes of that predeceage

NOTE: For the anti-lapse statute to apply, devisee musjgBec™ kiuas?” (blood relative) of

e
kisas#” (blood relative

the T or T’s spouse or domestic partner—but the devise cann§§t be the spouse or the

domestic partner.
Note also: the issue of the predeceased devise take 0under the gn atute take
in the manner provided in § 240: those of th apitggfhile those

of more remote degree take by “per capifg ve for discussion).

trusts.

In CA, the anti-lapse statute als
Blackacre “to my children.”
After T’s will is executed, @ predegeases T. C
anti-lapse statute, C’s gift s notMapse. Rathl

simultaseagls

@

even ond, deWSee takes. But if you cannot so
evisee did survive testator, the Uniform
Iscgis deemed to have predeceased the T.
wil

pen to the gift? The gift will either lapse or

ute.

orship, & die under circumstances of simultaneous
convincing evidence who survived whom. In such case,
JT property goes to A’s estate & % the JT property

or s have wills & own CP or Q-CP & die under circumstances
imultanegus ou cannot tell by clear & convincing evidence who survived
whom. In s e CP & quasi-CP will be severed:
[a] Q-CP will be distributed through H’s or one domestic partner’s estate;

[b] YRCP & %2 Q-CP will be distributed through W’s will or the other domestic
partner’s estate.

A life insurance policy & the insured & beneficiary die under circumstances of

simultaneous death: you cannot tell by clear & convincing evidence that the beneficiary

survived the insured. If it cannot be so established that the beneficiary survived the

insured, then the beneficiary is deemed not to have survived the insured.

[a] See if there is an alternative beneficiary named.
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[b] If there is no alternative beneficiary, the policy proceeds are paid to the insured’s
estate: to the residuary devisees in the will if there are any, but if none, the
proceeds will go to the insured’s heirs.

[c] But note: if the policy premiums are paid for w/ CP or Q-CP & the insured &
beneficiary are spouses or domestic partners, then Y4 the procee to the H’s or
one domestic partner’s estate, & 'z the proceeds go to the
domestic partner’s estate.

[5] The intestate & heir die & the 120-hour rule: Here the rule i
heir to take, the heir must survive the intestate by 120 hours. ot be determined
by clear & convincing evidence that the heir has surviy, e IMaaidfe by 120 hours, it is
deemed that the heir did not survive the intestate, & th@heirs 3e determined accordingly.
[a] This 120-hour rule does not apply if the propert esche

SIXTEENTH CONCEPT: DISTRIBUTION OF THE EST * DoEs ABE IARY
TAKE?
5 issues: \
. After acquired property
. Increase during Testator’s lifetime ¢

erent. For any

Increase after Testator’s death & during pgpbate
Abatement
Exoneration

agrwdE

[n AFTER ACQUIRED PROP
[A] A will passes all pro
[B]  After acquired pr i
[C] Example:In

[11] SES'DURIN
dividend%ﬂ'
wned byQat T’s X
] Examp W
v as i ny.

[ enericiary ge

] INC SE FFTER T°S ND DURING PROBATE
[A] ding spe@MigdeWges, all increase goes to the beneficiary:
[1] Stock '
[2] Stock spigs,
[3] Rents,
[4] Cash dividends,
[5] Interest on indebtedness.

[B]  General devisees do not receive any increase.
[1] Exceptions: General pecuniary gifts earn interest on such gifts not distributed 1-year after
T’s death. The interest received is a formula based on the legal rate of interest.
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[IV] ABATEMENT
[A]  Defined: The process by which certain gifts are decreased.
[B] When abatement arises: (note — if you see omitted child/spouse/DP, look for abgtement)
[1]  When it is necessary to pay for the share of the omitted child, or omitte use or
domestic partner.

[2]  When there is an omitted child, or omitted spouse or domestic pg of devisees
must be decreased to come up w/ the statutory share of the ory )i (Wspouse/domestic
partner.

[3] Thus, whenever you have an omitted child, or omitted g@festic partner, there

will almost certainly be the related issue of abatement.

[C]  Order of abatement for omitted children & omitted spouses
[1] First abate property not passing by the decede ill or revocablegdn trust.
[2] Then abate from all beneficiaries of T’s will inter-vivog trus ata, in
proportion to the value of the gift receiveg

[3] Nodistinction is made b/w specific, ge reSduary gi

[4] Exception for specific gifts: the cqtt &§ eghpt the spec '
gift would defeat the obvious i N 0 . Thi io
from the language in which jlag speCWgg devise is c%

e
the will or trust.
[5] Note that there is no favoriNg of refitives over@Q tIves.
[6] childreng® omittedqQoMgs & Omitted DPs
deDTs of the deced order to pay

roperty, residua® gifts, (3) general
0 rela®es, (5) spe®iCNi’ o non-relatives, (6)
at they can : rom the designated

[V] EXONERATI

[A]
[B] umbrance for which T was personally
e(qWired automaggaliyio pgy off the debt b/f passing the property to
the b
[C Ay

0 oneratiog
N 3 «@ fic gift subject to the encumbrance, unless the testator’s
wiljstates tIMg the specific JNs to be exonerated. Moreover, a general direction “to pay
Webts” 1sgamgsuffici®Mt to exonerate. If the gift is exonerated, in the absence of
rawy intentig ill, other specific gifts do not abate.

SEVENTE

From this point pply ge egMrinciples (not CA law).
2 issues:
1

. Gifts causa mortis
2. Totten trusts

[I]  GIFT CAUSA MORTIS
[A] Defined: a gift made in contemplation of imminent death.
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[B]  Property that can be the subject of a gift causa mortis: personal property only; no gifts of real
property.
[C] Donor must make a delivery of the property to donee.
[1] Delivery can be one of three forms: actual, symbolic, or constructive deljvery.
[a] Actual delivery or manual delivery: The corpus itself is transf to donee.
[b] Symbolic delivery: Something representative of the corpus@ggi the donee.
Typically it is a writing evidencing ownership. ExampleCa available for
a manual delivery, but giving the donee a bank docu leMying ownership
of the account, such as the quarterly statement of inte @ d in the account.

[c] Constructive delivery:
[1)] Common law view: what is given to thegdonee § a key, that unlocks a box

or room, in which is located the corpus, too bi Iky for a

manual delivery. The key can b al, or figurativeg S reasure
map that would lead one to t 0sure Thusithe oa
common law constructivegieg
wherein is the corpus, ti
unavailable.

[2)] Modern view: A
has done everyiQ
of fraud &

[D]  If donor survives the peril, the gift

TRUSTS

express trust. Pe
i. Corpggatio

uld

N no
ern rul be t
gifts are va&uth
N
a

Cl
is ascertai

iy YA childgo when the j
person.
V. R/ﬁ issues:
s intereg X
in bein

e a trustee, but the court will not allow the trust to fail solely b/c there
IS no trustee o e refuses to serve.

b. The court, in sucg a case, will appoint a trustee.

c. Until a trustee is dppointed, the settlor or the settlor’s estate will hold legal title.

—+

3. Manifestation of Trust Intent
a. There must be present manifestation of trust intent made by the settlor. You cannot manifest an
intent for a trust to arise in the future.
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b. No magic words, however, are needed to create a trust. Settlor does not have to use the words
“trust” etc.
c. Although no magic words are needed, precatory words by themselves are not sufficient to create

a trust.
I.

Precatory words — words of wish, hope or desire. Precatory words are n andatory
words, which is required for a trust. E.g. S gives $100K to brother gith t pe &

desire that he will use it for my sister.” No trust is created, & brgthet§ r of the

$100K.

Precatory words + parol evidence may create a trust; e.g., i
money had been used by the settlor originally to supp e
stopped supporting the sister after the grant.

gkample, if the
the settlor then

applies only to real property.

4. Creation: How to Create a Private Express Tr

If you conclude that the words are precatory & the paro ceisn icient to
cause a trust to be created, then the transferee the property in i
d. Statute of frauds: Trusts of personal property do not in writing. fhe s of frauds

a. 2 time frames — a trust created to take ¢ t se s deat uriNg settlor’s li )
i. At Settlor’s Death: If settlor ts to Wgeate a trust t c® at settlo h, K
only way settlor can do thajis by cgmplying w/g#me Statute gt Wills, i. robate

i. During Settld

testator’s vision for

a testamentary trust,
1. E.g. T’s will
my Sonmgi

ect during his
eclaration in trust.

; b. FOWNg trust§ personal ffro there must be delivery to the trustee of
tragL property ajgfie e sgitlor manifests the intent to create the trust.
ery ca tualf bolic or constructive.
gag, N0 (8

very to a trustee, there is no trust. Moreover, a
gy the corpus in the future is not a delivery.

0 be the trustee in trust of personal property, the only thing we have

. For 3 t of re® property, there must be some writing satisfying the
Stg auds indicating that settlor is also the trustee.
. g f personal property, b/c the settlor is also the trustee, there is
@ 0 WOt delivery: one cannot deliver property to oneself. So if settlor is

look at is the present manifestation of trust intent.

5. Legal Purpose

a. RULE: A trust may be established for any legal purpose.
b. What if the trust is for an illegal purpose or, if not illegal, violative of public policy? In such a
case, distinguish b/w illegality at creation from illegality after creation.

[llegality At Creation
1. Try to excise the bad from the good. If you can, the trust will stand.
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a. E.g. S creates a trust for A on the condition that A divorce his spouse.
Such a trust violates public policy.
b. Result: The court will excise the illicit condition. Thus A would take free
of the condition.
2. Ifitis not possible to excise the illicit condition & sever the go om the bad,
the court has 2 options, & will do whatever achieves the bgagres
a. First Option: Invalidate the trust at its inception —
& settlor remains the owner of the property.
i. E.g. S creates a trust to defraud S’s o s. The court will
invalidate the trust so that S’s cr s Camsfach the assets.
b. Second Option: Allow the trustee to kedg the pfyperty for himself.
i. Reason: Punishment to the settlo does n e clean
hands.
ii. Illegality After Creation ¢
1. If atrust becomes illegal after cipeig resulting tr4Swagfecreed.
a. Resulting trust —an imp nClRrust basggon the PResumed intent of
the parties.
b. Resulting trustee e sOT®0bligati traNgter the propgfy ba® to
the settlor if hgdg alivahgr to the estaf§ t. ¢
c. Thus if atruft is cregted that wa fect al at the t

recognized,

regfion but

ange in la esulting
trust ate.
SECOND CONCEPT: CHARITAB
1. Definition of a Charita
a. Statute of Eli i : i e lleviation of sickness, or to

Help the sigk,

\

N of a Charitable Wust

a. Method Ny INgre the sagaagay a pWvate express trust is created.
i irefnents: %

ust intent (either at T’s death by will or during his lifetime by
st or transfer in interest),

existing interest in property that can be transferred,

| purpose.

3. Beneficiary of a Charifable Trust
a. ldentification of the Beneficiary
i. Inacharitable trust, there is no ascertainable person or group of persons who are the
beneficiaries, as in a private express trust because society is the beneficiary of a
charitable trust.
ii. While an individual may receive an incidental benefit, the focus is on society.
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1. E.g. Atrust is established to endow a chair at a university. While an individual
professor may receive a benefit from a trust to endow a chair at a university, the
trust is not a private express trust, but a charitable trust b/c society benefits when
education is advanced.

b. Where the beneficiary is of a small group of people, is this a charitable truXNgr a private
express trust?
i. E.g. Settlor creates a trust to alleviate poverty among his poor rela
charitable trust or a private express trust? Split of authority.

1. One view: it is a private express trust because only a
benefit.

2. Other view: it is a charitable trust b/c whenevegoovert§is eliminated, society
benefits.

ii. Why care if the trust is a private express trust aritaple trust? B/ AP & Cy
Pres.
4. RAP

a. CL RAP applies in many jurisdictions, b
i. Thus a trust to alleviate poverty.
express trust, will violate C Pb
ii. A charitable trust, on the otifer hang, is not affe

such as a university chair endyye forever.

isa

e are getting a

e. Thus a

or had a gencWgl cfffitable i (e.g\ﬂelp the poor who
m for effegipmigg that¥s not possioNo icable (e.g. a free
C y pres, as ssible, to effectuate the

apply to ch usts.
g se S poor, ive¥assuming td¥ is a Mgivate
i can vest m ears aft in b®ng.
by the
5. Cy Pres — “As nearly as possible.

a. Incy pres, if the court
are sick) & only the «%
A K00

ertain settloWg inte
gt invoke PNg, not the tr
pr

c

. It e court ha r
THI :POUR-O& LLs
. s i @ , W/ a provision in her will devising part or all of the estate to

dated in 3 ways:
ence,
ent significance, &
entary Additions to Trusts Act (UTATTA).

ision

i, Unifor
FOURTH CONCEPT: MISCELTANEOUS TRUSTS

1. Honorary Trusts
a. Definition of Honorary Trust: No ascertainable beneficiary & confers no substantial benefit

on society; is thus a “goal” of the settlor.
b. B/c there is no ascertainable beneficiary, it cannot be a private express trust.
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c. B/c there is no substantial benefit to society, it cannot be a charitable trust.
d. The trustee is not required to carry out settlor’s goal, but has the power to carry it out. The
trustee is on his honor only to carry out settlor’s intent.
e. E.g. Atrust to advance an unusual political ideology.
I. A trust to further fox hunting.
ii. To take care of S’s pet, but a trust to take care of MANY animals be ritable
trust.

f. Problems w/ Honorary Trusts:
I. Trustee may, in an honorary trust, refuse to carry out s@tlor’s Yishes & the trust then
fails. Then there is a resulting trust in favor of the settlo settlor

’ ate.
1. This “failure” of the trust never happe priV’ate expresg t haritable
trust.
ii. RAP Problems — There is no measuring LieafQregese trusts, &; uently, they

virtually always violate the RAP.

1. Blc these trusts violate the QRP @ ourts strike ﬁ At its incew& as
a consequence we have [ting ost.
2. In other states, courtsghlow tfMyonorary tru for 21 2

resulting trust folloys to thg end of the

: r e
. This igghne approaliyoTQe
0 ode.
2. Totten Trust \

Restatement of TruRg & thg Uniform
a. Isalways a bank acco
b. Defined: a totten tr eferred to entativ®’bank accoURg t ereby the named
¥ leftint @ t at the dea er of the account.
triistee owsg thggccoWt during owes the named beneficiary
ties WigSOCNET .

\

the name of the bank acct.

> . :
3. {a g ones any fiduciary duty whatsoever.
4. &) y anything she wants to during her lifetime.
. Joh NVer is left, if anything, on Mary Smith’s death.
c. Insomé Wr may methi

during his lifetime to elevate the totten trust to being a
SWust.

v QL 00K™0 the act epositor/trustee for a manifestation of trust intent.
1. Re b magic words are necessary to create a private express trust.
2. Thu mith tells John Jones, “I have created this trust for you,” or words
t ®ect, Mary has manifested an intent to create a trust & elevated the totten
private express trust with the full range of fiduciary duties.

FIFTH CONCEPT: RESTRAINTS ON ALIENATION

1. Spendthrift Trust (Spendthrift Provision of a Private Express Trust)
a. Definition: Beneficiary cannot transfer his right to future payments of income or principal &
creditors cannot attach the right to future payments.
b. How to recognize on the bar exam:
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I. Terms of the trust must include basically: “No beneficiary of this trust shall be allowed to
voluntarily transfer his right to future payments, & no creditor shall be allowed to attach
any beneficiary’s right to future payments.”

c. 3testable Issues:

I. Voluntary Alienation — can beneficiary ever voluntarily alienate or tran

future payments, notwithstanding the spendthrift provisions?
1. RULE: Generally, voluntary alienation is not allowed whe
spendthrift provision as this would defeat the terms r@

a. But sometimes a court will recognize the bencig
ground that the beneficiary merely has et the ce a direction or
order to pay the beneficiary’s agent or rgpresenfptive (i.e. the assignee). In
such a case, prior to the time of payment; eficiar, uld have the

right to revoke the order or dirg
ii. Involuntary Alienation — can creditors ever

2. Common Law Excepti
to future payments, ngigi

i —IRS,
the necgfSities of gk to the b@geTNary,
W 1d support b\
Pp

Yy

a Mreferred creditor) has the right
ary’s station in life.

i t for If or herself (i.e. a self-settled
urissliction, the trust itself is valid, but the
ed. Will not allow you to insulate yourself

0
@ . M Alienati lit of authority:
®» Most —igno e spendthrift provision & allow settlor to voluntarily
V aliengisgnterest
v b. Sq % not allow settlor to transfer right to future payments; protect
15

grary from himself.
2. Su Trults (Support s of a Private Express Trust)
a. ition: T iswgquired to use only so much of the income or principal as is necessary

for the benefic s ™ealth, support, maintenance, or education.

b. 3testable Issue
i. Voluntary"Alienation: Can the beneficiary ever voluntarily alienate or transfer his right to

future payments, notwithstanding the support provisions?
1. No. Would defeat the purpose of the trust & violate settlor’s intent.
ii. Involuntary Alienation: Can creditors ever attach the beneficiary’s right to future
payments, notwithstanding the support provisions?
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1. See rules for spendthrift trusts — the rules are the same. Generally no attachment
but for preferred creditors.
ii. Self-Settled Support Trust — see rules for spendthrift trusts

3. Discretionary Trust (Discretionary Provisions of a Private Express Trust)
a. Definition: Trustee is given sole & absolute discretion in determining h u ay the
beneficiary, if anything, & when to pay the beneficiary, if ever.
b. 3testable issues:
I. Voluntary Alienation: Can the beneficiary ever voluntarily al @ transfer his right to
future payments, notwithstanding the discretionary tru iy, "

1. No, beneficiary cannot voluntarily transfer his ght to §iture payments, because
the beneficiary may not get anything.

2. But, if there is in fact an assignment, thg
beneficiary. B/c the beneficiary could
can the assignee. However, if th
decide to pay, then the trustee

ii. Involuntary Alienation: Can the beg#fi
right to future payments, notwit

1. On the one hand, credy
b/c there is nothing The truste
beneficiary. The begficiary could not

Thus there is ach by

2. On the otherg he trustee 4gs g#lice ot the debt &N ptor’s judgment
against s Y, & the trust8gdog€ decide t0Ngy, he nM®st pay the creditors
or beqld peRyonally liablg

iii. Can settlof\e g¥¥ a discre c@ st for herse s'tor spendthrift trusts.
SIXTH CONCEPT: RESUL ST % O
1. Definition of a rust &a
i W,

S
ed-i

ct trust &ffis on the presumed intent of the parties. If
stis dec he court, thgfteSBting Justee will transfer the property to the
or 4 g eState (i.e ere ry devisees if any, & if none, to the

rqa Resul®g Trust Aris
aNGl VI expres t endsWy its own terms, & there is no provision for what happens

tM¥reafter.

g¥ble her daughter to obtain a law school education. Trust intent
ith the property after the education is done & paid for.
or wants the property back.
ss trust fails, b/c there is no beneficiary.
presume settlor wants the property back: to settlor if he is alive, & if not,
to his est§e.
c. 3" When a charitable trust ends b/c of impossibility or impracticability, & cy pres cannot be
used.
i. E.g. S creates a trust to build & maintain a free hospital but there is not enough $ to do
S0.

d. 4™ When a private express trust fails b/c it becomes illegal after creation.
e. 5™ When there is excess corpus in a private express trust.
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i. E.g. Settlor creates a valid private express trust, but due to excellent investing, there is
more than enough corpus to achieve the trust purpose. With respect to the excess corpus,
there is a resulting trust.

f. 6™ When we have a purchase money resulting trust.
I. E.g. A pays consideration to B to have title to property transferred to C.
ii. If A & C are not closely related, there is a rebuttable presumption
PMRT for the benefit of A. This can be rebutted.
iii. If A & C are closely related, there is a rebuttable presumptio
g. 7™ Semi-secret trust — a semi-secret trust arises when the will makedg
a trustee, but does not name the beneficiary.

I. E.g. “$100K to A as trustee.”

ii. The will on its face shows trust intention, but the benefi nnot b rtained. To
admit in the evidence to establish the terms of ust would viola, e of Wills.

iii. Courts typically decree a resulting trust to te @ i .
SEVENTH CONCEPT: CONSTRUCTIVE TRUST O
1. Definition of Constructive Trust
a. A constructive trust is a remedy to pigagent fr&gd or unjust efgi tWThe wro
obligation is to transfer the propertff'to thegntended be iary,asgtermine

means to disgorge a wrongdoer of
gRpress trust or sghaggMable tr !@oﬁt b/c of self-
Ctive trustee. As such,

ed beneficiaries of the trust, as

2. Establishment of a Constructive
a. 1% Where the trustee gjsmg

se the property for the benefit of B.

es to And says, “A, | 1 devise 100,000 to you, if you promise to use this money
Wﬂt of B _ginstates t@testator that he (A) will comply. Thereafter T executes

|s Wil [Phat state e 100,000 to A.”?

i the 4 corners of the will, it seems that A owns the 100,000 for

& will on itggmge maRgs a gift outright to A, but the gift is given on the
i< of \ .

3. ill not be allowed to keep the property. A will become a constructive

ho will have only 1 obligation: to transfer the property to B.

4. T NOTE: for semi-secret trusts, cts will NOT impose a constructive trust.
Rather they impose a resulting trust (back to testator’s estate).

5. On the bar exam, whether you have a semi-secret trust (I devise 100k to Abel as
trustee) or secret trust (I devise 100k to Abel), discuss the rules for each, then

apply the appropriate doctrine to the facts at hand.
d. 4™ Oral Real Estate Trust
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i. Would ordinarily have the statute of frauds as a defense, but in 3 situations, the grantee
will be decreed a constructive trustee who will have the sole obligation to transfer the
property to the intended beneficiary.

ii. 3cases:
1. Fiduciary relationship between settlor & original grantee.
2. Fraud in the inducement
3. Detrimental reliance

EIGHTH CONCEPT: TRUSTEE POWERS & DUTIES

1. Trustee Powers

a. Trustee has all enumerated powers.
b. Trustee has all implied powers too.
i. Implied powers — helpful & appropriate to ¢ t?ust purpoi.

1. Examples: (1) power to sell trust (2) power t xpenses, (3) power

to lease, (4) power to borrow.

2. Trustee Duties Owed to Beneficiaries ; \

a. Duty of Loyalty ¢
i. Definition: Requires that tife trusige administ tryst f# the beneNg 0N e

thtrustge must be i , having n deration

ling @ \
one henefigmgg his clWid, over theth

2. Tr ust prope§ stee’S Spous

3.Tru er hireggi
iii. Cons indi J:
i 7 th 1s “surchar ning that the trustee has to make
d the lo

. If the trusw personal @rofigmghen w/ respect to those ill-gotten gains, the
c i .

beneficiaries (implicitl
in mind.
1. Corollary: nd
ii. Examples of se

trustee tructive tr €

ere 3 alternative rules of the duty to invest.

ut Inves uthorit
iguss all 3.
i. StwG ome states haWg@Tists which trustee must follow in the absence of directions
u _

h ood i ents Mclude:
deral g¢f t bonds,
.. Federalyi Ds,
3. 1% Qeeds fT in Real Estate,
4. Sto icly Traded Corporations (maybe)
5. E new business
6 — 2" deeds of trust

ii. CL Prudgat Person Test — Duty to invest requires the trustee to act as a RPP investing
his own property, trying to maximize income while preserving corpus. If the trustee holds
himself out as having greater skill, he is held to that higher standard.

1. Key: each individual investment is scrutinized.
2. Good investments include:

a. Federal government bonds,

b. Federally insured CDs,
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1% Deeds of Trust in Real Estate,
Blue chip stocks,
Mutual funds (may be okay),
NEVER — new business.
g. NEVER — 2" deeds
iii. Uniform Prudent Investor Act — Adopted by most states. Act sim ta t the
trustee must invest as a prudent investor.

D oo

1. Key: Unlike the rules above, each individual investmg [ tinized;
performance is measured in the context of the entire t olio. Thus any
investment is not per se invalid. Consequently, de Ves & futures Ks may

be appropriate in the context of an entire portfogo
iv. Miscellaneous Rules:
1. Under any standard, the trustee has a d
the entire portfolio.
Under the 1% 2 rules, no speculatjg

dive‘sify so a lgs t destroy

w N
-
—
>
@D
=
@D
=
QD
o
-
@D
QD
(@)
=
o
—r
—
>
@D
o
[
—
<
—
—
=y
—
-
[
(72]
—
D
@D

there is a profit, the beneficiieQa he transact
investments that breach X
the loss while the be

no netting allowed ff the trystee.

st makeood the loss. If
c. Duty to Earmark

trustee es 2
trustee is s ar for
t made eyPher®is
i. Defined: Requires t NE

e to label tfgst gfoperty as trust pr
ii. E.g.Proper—*

g trustee of th&@Q B@Mrust.” V
1. C [ C ¢ 0ss, the trustee is held

iii. Consequenc

d b/w the failure to earmark & a
a m®ss, the trustee is personally
t cause the loss.

ifthw e to earmark.
Dyuty ® Segrega

Defineq annot cogemyingleNs own personal funds w/ trust funds.
Moreove ty to segk @@ hlso requires that the trustee not commingle the funds of

difggrent truRe.
iii. ’W breac e duty® segregate, the trustee can be removed & can be held
i any los

to Delegate
i ) Defined: T can rely on professional advisors in reaching a decision, but the
truste ol%glegate decision-making authority to these advisors.

1. rustee could not delegate the duty to invest to a professional money
ager.
2. Madern — A trustee can delegate the duty to invest, e.g. to a manager of a mutual
fund.
ii. Moreover, while a trustee cannot delegate to a third person, the trustee also cannot
delegate to another trustee.
iii. Under CL, in the absence of a contrary provision in the trust instrument, the trustees must
act unanimously.

Page 37 of 40
Bar Exam Doctor



1. Modern — trustees can act by majority decision.

f. Duty to Account

i. Defined: Trustee on a regular basis must give the beneficiaries a stategient of income
& expenses of the trust.

1. If the trustee fails to render an accounting to the beneficiarigagthe ficiaries
would file an action for an accounting.

g. Duty of Care Q
i. Defined: Trustee must act as a reasonably prudent pe de ith his own affairs.

ii. You will ALWAYS be able to discuss due care, so dorkt leavdt out!

h. Remedies of Beneficiary for Breach of Duty: .
i. Damages,

ii. Constructive trust remedy, 4

iii. Tracing & equitable lien,

iv. Ratify the transaction if good fo& v \

V. Remove trustee.

‘ b 2

3. Liability of Trustee to TPs (in K or in T#rt
a. Liability in K
i. CLRule

1. Trustee is su cigf. Consequently, the Mgst®®’s personal

assets s ndemnjfisgtion froM® trust assets if the
truste i grg: \Was It personall

2. T g be sued in hi alive capacity is if the K
itse i Jf a brea trustee, the trustee is to be sued

efgresentati

ii. rn Mylle
e other , the isee, s that the trustee is entering into
the K in epreNgtative capglit n the trustee must be sued in his

h&macity.& ustge’s assets are not personally at stake.

gonal capacity.

an agent committed the negligent act, or if this is a case
an get indemnification.

iy 0

NINTH CONCEPT: MODIFI & TERMINATION OF TRUSTS

1. Modification by Settlor
a. Settlor can modify the trust if he expressly reserved the right to modify.
b. Settlor also has the power to modify is he retained the power to revoke.
I. Power to revoke is greatest power the settlor can have.

2. Modification by Court
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a. Can be a modification by the court re: charitable trusts & the cy pres power: changing the
mechanism to further settlor’s general charitable intent.
b. There also can be modification of charitable trusts or private express trusts regarding the court’s
deviation power.
i. Deviation Power (Doctrine of Changed Circumstances):
1. When the court exercises its deviation power, the court ch t inistrative
or management provisions of the trust.
2. W/ deviation, the court is not changing beneficiaries.
3. Requirements for Use of Deviation Power:

a. Unforeseen circumstances on the part o or,
b. Necessity (deviation needed to preserveghe tru$).
3. Termination of Revocable Trusts N
a. When does the Settlor have the power to revoke?
I. Maj. Rule: To retain the power to revokggiieg Or must expr serve the power in
the trust instrument.

ii. Min. Rule: Settlor has the power tggfev @ ’ss the trust

. Pggsly made iwcable.
4. Termination of Irrevocable Trusts *
a. 3 Ways an Irrevocable Trust Cag@ Termanate Prem ly:
i. Settlor & All Beneficiaries Rgree t@ Terminat appoint g i m for
rpgles complished\
tighe to car W or insignificant
el iCant purposes.

ivate express trust w/ the
e trustee has no active duties &

C is P8
In such cd&g un he Statute @f the beneficiaries get legal title by
i , & thus thgftruS®termghates.

nall ju ions®

<E;?RM RINCIPAL & INCOME ACT)
glated to eife Tena
ife . ; ome:
) Taividend
erest incume,
iii. ) Net busines
enant’s stNays for the following expenses.

I. Interest indebtedness,
ii. Taxes,
iii.  Minor repairs (e.g. painting).

unborn beneficiarie
ii. All Beneficiaries Ag
1. Reasongmmei

2. Income & Expenses Allocated to Remainderman
a. Remainderman gets the following income:
i. Stock dividends,
ii. Stock splits,
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ili. Net proceeds on sale of trust assets.
b. Remainderman’s interest pays for:
i. Principal part of loan indebtedness,
ii. Major repairs or improvements.

3. Adjustment Power of Trustee
a. Trustee can disregard the above-stated rules regarding allocation of inc
remainderman if a different allocation is necessary to administer the
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