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TORTS

l. INTENTIONAL TORTS
a. General principles for ALL intentional torts
I. Extreme sensitivity of a P is ignored when deciding if @has a of action.

1. Always assume you are dealing with a typical, §dinargperson, gerson of
normal sensitivity.

ii. There are no incapacity defenses in the worl ntiogal torts.
b. For a prima facie case of intentional tort, P mu :
i. Act by D (volitional movement)

ii. Intent \
1. Knowledge % *
2. Substantial certainty,
3. Transferred intent
a. Can be lguo onlyf if both ded and t esults are
one offt owing:

N\
N o RN\

iii. Caus

le eleme
t commit ful or offensive contact
offerpve if it is something that would be unpermitted
¥h of normal or average sensitivity.
t be with the P’s person.

The contact m

c. Indi %
i} Batgr
@ .2 princi
V persohi includes anything the P is holding or touching; anything
is connected to.
. Slapping the horse on the ass was battery against the rider
on a question on a bar about 4 years ago.
ba 0

2. S not have to happen instantaneously so long as the D set it in

utting poison in someone’s sandwich. When the person eats the sandwich
and becomes ill 3 hours later, that’s battery.

ii. Assault
1. 2elements:
a. D must place the P in apprehension.
i. Apprehension:
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1. Synonym for knowledge here: | apprehend that the capital
of CA is Sacramento.
a. David and Goliath question (trick question
warning): soon to be P is big and strong. Little D is
going to pick up a stick and waive the big guy.

One of the choices will say bj t recover
because he has not been pytj nsion.
i. Apprehension dg fear. He has
been placed in d ion because he has

knowledg h
stick and at’s althe law requires.

2. Unloaded gun problem
. ith @ touching b uffing; he
Put elf in P’s

assault o

b. must be of
Immediacy
he ba
. YOou heedgccomue

2. en wh u have™reatening conduct, words may
negate off de the immediacy.
itighal word or phrase may destroy
im acy: if you weren’t my best friend, I’d beat

crap out of you.
i. P knows here that he won’t be touched.

\ b. Words that promise action in the future: just you
V wait until 3 pm and I will haunt you down like the
dog that you are (saying this at 9 am).
i. This is not a threat of an immediate battery.

False impr
1. m :
must commit an act of restraint
i. Threats are sufficient.
1. If you leave this room in the next 30 minutes, I will kill
your child.
ii. Anomission can be an act of restraint.
1. This will happen when there is a pre-existing duty on the
part of D to help the P move about.
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2. Not summoning a wheelchair on a plane for someone who
needs it.
iii. In order for an act of restraint to count, P must either be aware of it
or be harmed by it.
b. The result must be confinement of the P to a bounded
and causation)
i. The movement of the P must be constrained i grees.
1. It can be constrained by the scof of & t.
2. The real bar exam trick here is ade question: if the
D eliminates one route o el, %aisf® not false
imprisonment because tHg P, alt®pugh limited in his ability
to go in that direction, is o inot rections.

(plus intent

ii. If there is a reasonable of egcape that ably
discover, then the are
1. If the only, is di i sant, or impossible
to discoy R i i area.
iii. P must kno ’ y it. \
iv. ltisirrel i t
& b *
iv. Intentional infliction of enffotionad distress @
1. 2elements:
a. D muyg )
one It you do it th utrageous

eone aPlong as you don’t

ds of decency tolerated

a complete list):

9

. ndyaiyis conti™dous or repetitive.
When Dfs mon carrier or an inn keeper.
maoyy carrier = transportation company.
Inn er = hotel.
c

. ehave in a way that is marginally outrageous,
\ much more likely to be able to push it over the line.
3 P is a member of a fragile class of persons.

pregnant)

V . a. 3 fragile classes:
i. Young children
ii. Elderly people
@ iii. Pregnant women (D must know woman is
v

. If you know about someone’s phobia and go ahead with a tasteless
joke anyway, that is outrageous. It is outrageous to go for
someone’s emotional weak spot.

b. P must suffer severe distress
i. The severe distress doesn’t have to take any particular form. No
requirement that P suffer observable physical symptoms, see a
doctor, miss a prescribed number of days of work, etc.
c. Recklessness will satisfy the intent requirement here.
d. 1ED is the only intentional tort to the person that requires damages.
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e. Causation in bystander cases
i. When D intentionally causes physical harm to a 3" person and P

suffers severe emotional distress because of it, P may recover by
showing either the prima facie elements of emotignal distress or
that:

1. She was present when injury occurr

2. She s a close relative of the injur d

3. D knew facts 1 and 2.

i. D enters the property.
ii. D alternatively can th
1. It can be e ns, like watering

§ Qs. M is still
30 | -- not phy sions. Mage a
fMce, but tréDass claim.
i es the

v. Trespass to land
1. 2elements:
a. Physical invasion by D
i bjec, 0 the land.

Vi.

operty.
oWNgssion in a chattel (plus intent,

'M\P is entitled to recover not merely the cost of damage, but
gEr the full value of the item in question because the
erference with the chattel is serious.

i

s to chattels

i. Cost of repair.
d. Affirmative def®ses to intentional torts

i. Consent
1. P must have legal capacity because only a person with legal capacity can give
consent.
a. A drunk cannot consent to being hit.
b. Children can consent to age appropriate stuff, but they cannot consent to
things that normally would require adult judgment.
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2. Methods of consenting
a. Express consent
i. Words spoken or written that give D permission to behave in what
would otherwise be a tortious manner.

ii. Exceptions:
1. Express consent is disregarded if theggyas or duress
involved (unless duress is only threats e action or

future economic deprivation).

a. Ex: one night stand whé @ erson has an STD
and does not tell heaaufOn about it. Person
who gets infectedgcan ndly sue for battery because
withdrawing that ies con

2. Mistake will un ressgonsent if nd took
advantage of t
b. Implied consent i
i. Two ways:

1. Cust

whether Ec Stother

violg#€s them. are just IM what

C ly happens.
Based on D%ge able 1 eW P’s objective
conge

subjective e not part of the legal

saygla person’s 11%§
son or erty.

eeds scopegh comsent gD goes right back to being liable for a tort.
S.

Ex: PT®Ing spoye
a sports cas d conse
everythin tis ary or rOngn
eNgte

iS®s when action is necessary to
e other important interest in

en the invasion in question is imminent or in progress. Already
itted torts do not qualify.
e belief that the invasion was genuine
® A reasonable mistake will not negate the protective privileges.
ii. Ex: shopkeeper’s privilege.
2. obligated to use only the amount of force necessary to protect the
pRyileges. The amount of force must be responsive and symmetrical to the attack.
3. You may NEVER use deadly force to protect property, no matter how valuable
the property may be.
a. No deadly traps to protect your property.
4. Self-defense
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b.
5. Defens

When a person reasonably believes that she is being or is about to be
attacked, she may use such force as is reasonably necessary protect against
injury.

A reasonable mistake as to the existence of the danger is gllowed.

e of others

a.

b.

One may use force to defend another when the actoigigaso believes
that the other person could have used force to de

Reasonable mistake permitted.

6. Defense of property

a.

b.

Privilege of arrest

A request to desist or leave must first b e t would be futile or
dangerous.

Reasonable mistake allowed as to wheth rusion rred or
whether a request to desist is re entrant
has a privilege (e.g., necessit operty

right.

, but not as to wh
sedes the dsens

1.

2.

the arrest.
The actor ma

Depending on the facts,
the purpose of effecti

y going ke in e 3 pro
A person Xnt/ re with t

tor ave
a 1.
to enter a:

a ileg¥lo enter ang,
1r’s landgfor the pu
grconduct.
ivi or a breach of§ea® and action takes
Cgsmiicer may make a re Yﬂake. Citizens may
@ ding the ide on, but not regarding

torts: ™Spass to land, chattels, conversion.
personal property of another when it is

avoid threatened injury from a natural or
jury is substantially more serious than the

amg apparently g€ce

n D invades P’s property in an emergency to protect the
Amunity as a whole or a significant group of people.
grovers nothing. It’s an absolute defense.

® When D invades P’s property in an emergency to protect an
interest of his own.
Limited defense. 3 legal consequences to private necessity:

1. D must pay for actual harm done.

2. D never liable for nominal or punitive damages.

3. As long as the emergency continues, D may remain on P’s
property in a position of safety. He cannot be expelled or
ejected so long as the emergency persists: right of
sanctuary.
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. DEFAMATION
a. 3elements:
i. D must make a defamatory statement specifically identifying the P;
1. A statement is defamatory if it tends to adversely affect your repytation.
2. The cts are consistent in holding that mere name calling is NOT
3. Look for an allegation of fact that reflects negatively on a tgggof

a. Honesty
b. Loyalty
c. Courage

d. Competence
e. Sexual morality
4. P must be alive at the time the statement was m
5. If the statement does not refer to P on | , ex%insic evi
to establish that the statement refers i<nown as pRadi

ii. D must publish the statement;
1. The defamatory statement mustfd
himself.
2. Negligent publication wyj ice.
3. ltis the intent to publighy not Mg intent to de t¥s the re
4.
i st states h
[ i ieglare treatex.f puBlication.
'w ent format
saiicWiZEd areas that the law has

n e offered
oquium.

0 ! itten repetition of a slander will be characterized as libel.

s will be treated as libels if sufficiently permanent, premeditated,
h disseminated.

en
c. Defenses
i. Consent (See above) — complete defense

ii. Truth —complete defense
iii. Privileges
1. Absolute privileges — can never be lost
a. Based on the status of the speaker
i. Spouses
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1. If married person says something defamatory about a third
person to his spouse, he has an absolute privilege and
cannot be held liable for defamation.

il. Officers of the 3 branches of the gov't in the courge of their Official
duties
1. Judicial branch - privilege extends W nd
witnesses as well as the judge hi
2. Qualified privileges — can be lost through abuse
a. Based on the occasion or purpose of the speec
i. Arises where there is a public in

1. EXx: letters of recommendgtion, @edit reporting, statements
made to investigating pol

e
b. Two conditions:

rs
i. Speaker must have a 8Iief that t& infgdigflosed is
and (

i oting candor

true.
ii. Speaker must ling
extraneous igfor

c. If the subjec tter 8§ the claim is public c&gcgM, t &
the P is obliffated tg prove two ition elgfents:
i. Pm ' tatement casein
I e part of the Mgn® only did D

ot hav W or reasonable
RNgW it was false or spoke with

e h to ae™nstrate that D was merely
%gent, only actual injury damages are
abl€™®Owever, where malice is found, damages

h
beNgesumed, and punitive damages allowed.

f ¥ matter canot inject

S

O PRIVAC
offP’s pict

’s seclusion in a way that would be objectionable to a reasonable
person.

1. EX wire tapping

ii. Must be in a place where there is a reasonable expectation of privacy.
iii. Intrusion does not require trespass to land.

iv. Photographs taken in public places are not actionable.

c. False light
8
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I. The widespread dissemination of a major falsehood about the P that would be
objectionable to a reasonable person (such as views P doesn’t hold or actions he didn’t
take).

ii. For liability to attach, there must be publicity.

iii. [EEMGRAMMMER: D need not know information is incorrect; D liable for rRNging his mouth
regardless.

iv. If matter is in public interest, malice on D’s part must be prove

d. Disclosure
i. Widespread dissemination of confidential informatio ct e to a reasonable

erson.
. -: newsworthiness limit; liability may atta if actug®®®tement is true.
Ii. - dual life fact patterns
1. P operates in 2 different spheres of a 'ﬂthen be d@ing ing in one
sphere that he doesn’t people in t t. Some blabber
mouth will carry the info from ¢ P will e because the
info is not truly confidenti

e. Damages

i. P need not plead and prove sgagial da®gages. Emoti and me Uish ¥re
sufficient damages. < ,
f. Defenses \

i. Consent is a defense
ii. Absolute and T

V. MISREPRESENTA
a. Intentional mi

he kn I believed it was false or that there

& for tystatement
P to act org®@frat frogh acting in reliance upon the

. actual relismge)
Q~ . ' relian

es (actual peCegfiary loss)

by D in a business or professional capacity
toward a particular P

V. WRONGFUL INSTITUTION OF LEGAL PROCEEDINGS
a. Malicious prosecution
i. Prima facie case:
1. Institution of criminal proceedings against P
2. Termination in P’s favor
9
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3. Absence of probable cause for proceedings (insufficient facts for a reasonable
person to believe that P was guilty or D in fact did not actually believe P to be
guilty)

4. Improper purpose (something other than bringing person to justjce)

5. Damages

b. Abuse of process
i. Wrongful use of process for an ulterior purpose; and
ii. Definite act or threat against P in order to accomplish an ultd

VI. INTERFERENCE WITH BUSINESS RELATIONS

a. Prima facie case:
I. Existence of a valid contractual relationship en Pgnd a third lid
business expectancy of P s
3 of the

ii. D’s knowledge of the relationship or e
iii. Intentional interference by D inducing

expectancy
iv. Damages.
VIlI.  NEGLIGENCE
a. Elements:
i. Duty @ \

Y termin lationship or

*

ii. Breach

iii. Causation
iv. Damages Q
b. DUTY OF CAR
i ofgare? @
a dut cAE toglreseeable v
. reacWEs a dut P1 and"S0 causes injury to P2:
) zo view (fhajquiy): P2 here must prove that a reasonable

erson woulg”ha en that she was located in the foreseeable

ne of
ji. Andr ie inority): everyone is foreseeable; P2 must only
pro D breached a duty owed to P1.

ways lose negligence claims on the bar exams.
: resC®ers are owed a duty as a matter of law despite the fact
ay be unforeseeable.
ed to a viable fetus.

u supposed to exercise?

nt of care that would be exercised by a hypothetical reasonably

erson acting under similar circumstances.

a. This is an objective test. D’s personal weaknesses and shortcomings are
ignored. However, the reasonable person is considered to have the same
physical characteristics as D.

i. But remember, one is expected to know one’s physical handicaps
and to exercise the care of a person with such knowledge —e.g., a
blind person should not fly a plane.
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2. Exceptions:

a. If D has superior knowledge about the events in questio

becomes a reasonably prudent person with that sugagior
knowledge.

i. It can be superior knowledge or just a N

that you just happen to be aware of. %

b. Blind, handicapped, unusually large, et

standard

get of a fact

iii. 6 special duty rules:
1. Children as Ds
a. Rule 1: Children under the a i 3apab|e of Qegli as a matter
of law. They owe the res S duty; they

b. Rule 2: From age 4 to 1§
age, intelligence, a
an extremely subj

i. Excepp

empirical
of care.

snaci
ifts

her brain gftge®ms ngflonwide, regardless of where he is located.
gt geRaurt?
I g .@ Bnts will get hurt by activities that are being conducted
2qgerous condition on the property.
3 alfCtategory does the entrant fall in?
regardless of how he gets hurt.
ii. Discovered/anticipated trespassers
2. With regard to activities, the standard is reasonable
prudent person acting under similar circumstances.

er special e same type: brain surgeon compared to
ENd by the possessor or the possessor’s agents.

(Wely, other entrants will get hurt when they encounter a

discovered trespassers

1. Owed a zero duty of care by the possessor of land

1. Anticipated trespassers: when there has been a routine of
trespass in the past.

3. With regard to dangerous conditions, possessors must
protect only against conditions that meet a 4-part test:
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a. Condition must be ARTIFICIAL in nature
(therefore, no duty to protect a discovered
trespassers from NATURALLY OCCURING
conditions on the land).

b. Condition must also be HIGHLY GEROUS;
capable of killing or maimin t tRgSIgSSer.

c. Condition must be CONCEAL the
trespasser.

d. Condition must be one about IN
ADVANCE of th id duty to inspect the
property for dangerous nditions). Possessor must
protect from kno made d raps on the
land (Sc 1r’s short versio
conditi

Licensees
1. Theydo p tPconfer agg@mmerci® benefit, but they

comegli Ision. On theRpalPmeggn, they wifge social
g
2. ndal§of care for 2t asonable@rus®nt p&son
acting under simg irc nces.
Stangard of car@f ions: p protect
condigg#hs t

a. C

ort versig jCAgsees are to be protected from

@ or™he land (not just man-made

Those wfio ei come on land to confer a commercial

\ bengft off™ne Ighd possessor or they are entering land that

i to tMBublic generally.
ndamyof care for activities: reasonable prudent person
er the circumstances.

KNEW about in advance or COULD HAVE
DISCOVERED through a reasonable inspection.

c. Short version: Duty to protect from reasonably
knowable traps on the land.

a. Condition must be CONCEALED from the invitee.
Q b. Condition must be one that the possessor either

uty owed to users of recreational land

A landowner who permits the general public to use his land for
recreational purposes without charging a fee is not liable for
injuries suffered by a recreational user, unless the landowner
willfully and maliciously failed to guard against or warn of a
dangerous condition or activity.
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d. Duties of lessor and lessee
i. Lessee has a general duty to maintain the premises.

ii. Lessor must warn of existing defects of which he is aware or has
reason to know, and which he knows the lessee isnot likely to
discover on a reasonable inspection.

iii. If lessor covenants to repair, he is liable for
dangerous conditions.

iv. If lessor volunteers to repair and does 3

e. Duties of vendor of realty
i. Must disclose to vendee concealgd, unrsonably dangerous
conditions of which the vendor K has re 0 know, and

which he knows the ve notﬂkelyto digc
reasonable inspection: s
f. 3 footnotes: @
i. Firefighters ad Nglice gffi \
1. G Ily treeeed as lic S.
2. ver ver for inju to the iniegifisk &

i asses on g¥al estate 4gd Wyinjured by an
artificial i t child is enti he care of a
he ci

reasonably t mstances. This

0 assers.

Q 2. AL W nuisance " aSonably prudent person
lanSgWngl's do congieig ther there is something on their

d {N is attraq el property. This is a dangerous

copgtion on the the owner is or should be aware

To estgafgsh the Mtrine’s applicability, P must show:

a. d ous condition on the land that the owner is
osnhoulgd be aware of;
The er knows or should know children frequent

vicinity of the condition;
c. The condition is likely to cause injury;

V\ d. The expense of remedying the situation is slight

compared with the magnitude of the risk.

. Also process if the children can take care of themselves: for
example, high school students vs. 2-year old toddlers as far
as having or not having to fence your pool.

® |n any case where there is a duty owed by the possessor

regarding a dangerous condition, possessor can satisfy the duty
in 2 ways:
1. Fix the problem; or

2. Give awarning (they convert concealed dangers into
open and obvious dangers).

4. Common carriers and innkeepers
a. Held to a very high degree of care; liable for slight negligence.
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iv. Statutory standards of care
1. A statute’s specific duty may replace the more general common Jlaw duty of due
care if:

a. The statute provides for a criminal penalty;
b. The statute clearly defines the standard of condy
c. P is within the protected class; and
d. The statute was designed to prevent the type o

2. Exceptions:
a. Cases where statutory compliance woulll be m@e dangerous than statutory

violation.

ffered by P.

b. Cases where compliance impo undeLthe circurgs :
v. Duties to act affirmatively
1. There are no duties to act affir

2. Exceptions: @

a. IfDputthePin Sitio™™aT peril | firf€place, then Auty to
rescue. ¢

b. If there is a fre-exiging relationgme be P and D, WereQyillgle a
duty to rescireasgably unde mstances t your life

members \
on carriers alWgingyepers
pomghas a (WY to rescuey
scue even though under

undertak

gligen W.

rescue reasonably. If they

bss fact pattern);
be a subsequent physical manifestation of that distress (it can
tantaneous or even a few days later).

B must establish:
i. A close relationship to person A;
ii. The sad person must also be physically present when the other
person got hurt.
1. Near in time, space, and relationship to a physical victim of
negligence.
vii. Note: if physical injury has been caused by the commission of another tort, P can tack on
damages for emotional distress as a parasitic element of his physical injury damages,
without the need to consider the elements of the emotional distress torts.
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c. BREACH OF DUTY

P must identify wrongful behavior and explain why it falls beneath the sfandard of care.

Always have a sentence in the essay that says, “This is unreasonable be
Res Ipsa Loquitur
1

. Accident which occurred is normally associated with negli .
2. Any negligence that would have occurred would nor to the fault of

2

this D (exclusive control).

a. Where res ipsa loquitur is established, P, ima facie case and
no directed verdict may be given for D.gloweViy, P can still lose if the
inference of negligence is rejected by theRg fact.

d. CAUSATION *

&

Factual causation

1. P must establish a connection b eWreach agdthe injuNpthat P suffered.
2. Determined by application gPth{b test: but f ach, woul®g be
injured today?
a. This test applj hereggveral acts ( ' ient to c&gsegfe i 'Sry
alone) combdine to cguse the injugsm
3. Multiple D scenari
a. Mergg " uses (eyfrire
s g Substantial faN ducing the

ility® Ow how their breach did not cause
theRgjury. t do so, then they will be held jointly liable
ecause it ingliltaneous acts of carelessness that put us in

Proxima®yca

atterns: D commits breach and P suffers injury right away with

ing in the middle. D is liable for all foreseeable harmful results,
AN of unusual manner or timing.

ich P suffers the full extent of the harm. 4 particular situations (well-settled
quartet):

a. Intervening medical negligence

i. Cts reason that when you negligently hurt someone, they have to
seek medical treatment and doctors will make things worse rather

15
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than better in a certain number of cases. Since it is foreseeable that
this could happen, it’s only fair that you pay for it when does.
ii. The doctor that puts on the too tight cast will also be liable.
b. Intervening negligent rescue
I. Same as above.
ii. The clumsy rescuer liable for his botched re
c. Intervening protection or reaction forces
i. When you engage in careless conduct,
vicinity will react to protect themselveQa
make things worse to an origina
pay for it.
d. Subsequent disease or accident
i. If your negligence leaveg
they can get worse and§
4. For all other cases, focus on bregges
causes you to label it a breach i
happened in the middle of tig# s
what happened to P is w, u

then liability would hgggir an®you can call e im®
liable.
5. s orces
. ; i re not a naturaRgesMense or reaction
_ & S 2 TCSCEC

fo leif D’s

artd that r ely produced by an unforeseeable
W\ vening f
\ hisruled apply where the unforeseeable intervening force was a
y crime or inteWg8nal tort of a 3™ person.
foreseg@ble reQults caused by foreseeable intervening forces
a. S in the rare case where a totally unforeseeable result was
@ 0 camedW¥ a foreseeable intervening force.
8. resgeable results caused by unforeseeable intervening forces
uperseding forces break the causal connection between D’s initial
negligent act and P’s ultimate injury. D not liable.

;. Foreseecalfg resuWg caused byu seeable intervening forces
a. iaM where his IIgence @icreased the risk of a foreseeable harmful
&S ult

e. DAMAGES
i. Eggshell skull doctrine
1. Once a D has committed all the other elements of negligence, that D is liable for
all damages suffered by the P even if the damages are surprisingly great in scope.
2. You take your P as you find your P. This is the rule for any tort on the bar exam.
16
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f. Defenses to negligence
i. Contributory negligence
1. No defense to intentional torts.
2. Last clear chance — exception to contributory negligence
a. Permits P to recover despite her contributory negli : this rule,
the person with the last clear chance to avoid an gcci fails to do
so is liable for negligence.
ii. Imputed contributory negligence

1. Asa general rule, the contributory negligence o ir will be imputed to a
P and bar her claim only when the relationship Retweefthe third party and the P
is such that a court could find the P vicariously r the 3" ’S
negligence. .

2. Negligence is imputed in master-ser , and joint ventur, tionships.

3. Negligence is NOT imputed be and and wife t and child, and

automobile owner and driver.
iii. Assumption of risk

1. P may be denied recove ea ed the z##®of damage cggfSed bWND’s
act. L 4
2. P must have:

a. Knownoft
b. Volu
3. Implied assu

risk.
e tha average person

e'there is no available

ilgabto take Proper degree of care for his own
agegreduction to the P.

omparative negligence
It under 50% reduces recovery.
It over 50% bars recovery.

a.
y, the following elements must be shown:

istence of an absolute duty on the part of the D to make safe;

2. Breach of that duty;

3. The breach of that duty was the actual and proximate cause of P’s injury; and
4. Damages to the P’s person or property.

b. Injuries caused by animals
i. Injuries caused by domesticated animals

17
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1. Not strictly liable for your domesticated animals. If someone gets bit by your dog,
they must show you were negligent.
2. Exception: if you keep a domesticated animal and you have knowledge of its
vicious propensities, then you will be strictly liable if it bites/hurts someone.
a. Bite 1: negligence
b. Bite 2 — infinity: strict liability
ii. Injuries caused by trespassing cattle
1. If you keep cattle and they get off your property and g
neighbor’s property, you are strictly liable for that.
iii. Injuries caused by wild animals
1. Strictly liable

c. Ultrahazardous activities
i. An activity is ultra-hazardous if it meets a 3-
1. The activity cannot be made safggs
2. The activity imposes a severe ri§
3. The activity is uncommon jgt
ii. If you meet this test, strictly lia
iii. Examples:
1. Blasting or explosi

N\,

negligence is no de ss P has failed to

onduct was the very

iv. Liability'§ased on intent
1. D Will be liable to anyone injured by an unsafe product if D intended the
consequences or knew that they were substantially certain to occur.
2. Any injured P can sue.
3. The defenses are those available in other intentional torts cases.

v. Liability based on negligence
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P must show duty, breach, causation, and damages.
Duty of care is owed to any foreseeable P.
Users, consumers, and bystanders can all sue.
Commercial suppliers such as manufacturers, wholesalers, and retailers can be
held liable.

a. Very difficult to hold retailers and wholesalers liab

they can usually satisfy their duty through a cursgey |
5. Breach of duty is shown by:
a. Negligent conduct of D leading to

b. The supplying of a defective product.

el N =

6. Causation
a. An intermediary’s negligent failure to di defec n’t supersede
the original manufacturer’s neglg e unless the intgri{ggs conduct
exceeds ordinary foreseeable
7. Damages
a. Physical injury or prop wn.

b. Recovery will be d
8. Defenses

%Ioss. \

a. Sameasina ral n&gligence actio% *

vi. Liability based on strict Iia@ % %
| i ed by a co al supplier ofapN

gl duty
and prox@se
%ﬂ
sum

u y safe pro
, and bygdgnders ue.
cial supplir ¢ held liable.

Dro is defective
product unreasonably dangerous.
liable even if they have no opportunity to inspect the

5. ages
a. Physical injury or property damage must be shown.
b. Recovery will be denied if the sole claim is for economic loss.

6. Defenses
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a. In contributory negligence states, ordinary contributory negligence is no
defense where P merely failed to discover the defect or guard against its
existence, or where P’s misuse was reasonably foreseeable.

b. Assumption of risk is a defense

c. Incomparative negligence states, cts apply their compar negligence
rules.

d. Disclaimers are irrelevant in negligence or strict liabi s if personal
injury or property damages occur.

7. D must be a merchant
a. Merchant is someone who routinely dedgs in gd@ds of this type.
b. Casual sellers are NOT merchants and ¢ strictl le.
c. Service providers not merchan e prgducts offege lly to the
service provided.

d. Commercial lessors are nyg
and, therefore, they can

e. Every merchantin i d
requirement of pg of
8. Product must be defegli

even though n’t part with title

ble: ca tal corMpanies.
bn chain is s trict Iiabi\(no
*

ing defedyif MgifterS from all the
e same assemy IMe in a way that
onsu would expect.

Because ofgmig
1. 3 ; is another way to build
i : esign). The alternative design

than the version actually

ECONOMICAL (cost the same to

re or maybe a little more than the version
n the market);
. ust be PRACTICAL (it doesn’t impair the
\ product’s utility).

2gVarnings and instructions

V a. Ifaproduct has residual risk that cannot be
eliminated by a physical re-design and consumers
would be unaware of that risk, the product is
defectively designed unless it carries a warning.
b. Not all warnings are created equal.
st \gow product has not been altered since time it left D’s hands
. Wrhere is a presumption that this element was satisfied.
10. PRpoust be making a foreseeable use of the product at the time he got hurt.

11. M@jority of states have now gone to comparative fault in the world of strict
liability as well.

vii. Implied warranties of merchantability and fitness
1. There are 2 warranties implied in every sale of goods that can serve as the basis
for a suit by buyer against a seller:
20
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a. Merchantability
i. Refers to whether the goods are of average acceptable quality and
are generally fit for the ordinary purpose for which the goods are
used; and
b. Fitness for a particular purpose
i. Arises when the seller knows or has reason
purpose for which the goods are required ag buyer is
relying on the seller’s skill and judgmg °

\ g the goods
Buyer, family, household, and guests can sue for pers ies.

2.
3. If the product fails to live up to either of the ab anwge? the warranty is
breached and D will be liable.
4. Causation handled as in ordinary negligence cas
5. Personal injury and property damages, coverable.
6. Defenses include assumption of risk e extent
held for

as in strict liability cases.
7. Disclaimers are generally reject &S
economic loss. \
viii. Representation theories & *
1. Express warranty
oives part of

a. Any affirma®gn of Jict or pro rning goo
ain cregfes an expyrss warrangy
\ tagfler can sue. \
. P " sgf~> sam w lied warranties.
i ORMisrepresenig acts concerning a product
e:
i. Thest en®vas of a rffateria§ac®concerning quality or uses of
o0 meyf puffery insURgiciengy; and
. o : »
tra

selN¥ intend eliance by the buyer in a particular

ction.
Ne reliance gPreqtired gheed not be the victim’s)
i by nce. Proximate cause and damages are the

iabIMgy.
. i is not a defense if P is entitled to rely in the
. igence is the same as in strict liability unless D
intentional misrepresentation.
X. Ul

a. QQescripes a catego ased on the harm suffered by the P.
b. arm suf] is agynterference with P’s ability to use and enjoy his own land.
c. Conduct of D entional, negligent, or free of fault.
d. P can make out Buisance claim if degree of interference is one of unreasonable extent or scope.
i. Cts balance the P’s interest in being free from misery with D’s right to use his land as he
sees fit.
e. Private nuisance
i. Private nuisance is a substantial, unreasonable interference with another private
individual’s use or enjoyment of property that he actually possesses or to which he has a
right of immediate possession.
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ii. Substantial interference - interference that is offensive, inconvenient, or annoying to the
average person in the community.
iii. Unreasonable interference - severity of the inflicted injury must outweigh the utility of
D’s conduct.
f. Public nuisance
i. Public nuisance is an act that unreasonably interferes with the hea af\yNgr property

rights of the community.
%ted in the

X. OTHER STUFF
a. Vicarious Liability
I. Always flows from a relationship:
1. Employer-employee
a. Employer liable for employee’
scope of employment.

b. e use of force, if
n intentional
uncers, anen.
c

IS gtillgcting wit

t
phic areay stantlal, the

\%

ii.
-dri
j rule: owngghotablegfor accident committed by driver of car.
ou the run rrand for me, now | am liable because now
o

-a0Wgt relationship.

icariously liable for the torts of their children.

rents remain liable for their own negligence and their
an involve how they interact with their children: negligent
supervision of their kids.

ember of a partnership or joint venture is vicariously liable for the
tious conduct of another member committed in the scope and course of
e affairs of the partnership of joint venture.
6. BYlor-bailee
a. Under the general rule, the bailor is not vicariously liable for the tortious
conduct of his bailee.

b. Co-Defendants
i. Where two or more negligent acts combine to proximately cause an indivisible injury,
each negligent actor will be jointly and severally liable.
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ii. The rule of contribution allows a D who pays more than his share of damages under joint
and several liability to have a claim against other jointly liable parties for the excess.
ii.  Indemnity involves shifting the entire loss between or among tortfeasors.

c. Loss of Consortium
i. Inany case where victim of tort is married, the uninjured spouse g seRamye cause of
action against the same D.
ii. Can recover:
1. Loss of services
2. Loss of society
3. Loss of sexual intimacy

L 4
REMEDIES

REMEDIES !

l. HOW TO SPOT A REMEDIES QUESTIQ \
a. The call of the question will do 1 of 3dgings’ E ¢
i. One: use the word “remediffs”
ii. Two: use the word “relief”

ated into adQbgyftive Taw fact patterMyl My most relevant
and contrac operty ®eas).

Q ) QVII be found in how
ES N

ive aN of law iaeinvolvee™Could be more than 1.
rob is at issue@vithigamthat substantive area.
y be susce mgye than one substantive law interpretation,

has a caa tort committed, a K breached.
galies requie discussion.

§ Lght chronological order as follows:
QAL BEMEDIES

TUTIONARY REMEDIES
TABLE REMEDIES
ly write about these after you determine remedies at law won’t take
are of the problem.
ii. [B: TheWg are 2 types of restitutionary remedies, legal and equitable. The legal remedies
must be considered first.

Il. THE TORT REMEDIES
a. The legal remedies
i. Damages
1. D is ordered to pay money to P.
23
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ii. FIRST TYPE OF DAMAGES: COMPENSATORY
1. They are based on the injury to the P. They put the injured party in the position he
would have been in had the injury not occurred.
2. The four requirements checklist:
a. First requirement: causation
i. This refers to actual causation (but for test)
b. Second requirement: foreseeability
i. Proximate causation: the injury must h
time of the tortious act.
c. Third requirement: certainty
I. This means the damages cannotge too $eculative.

eseeable at the

1. Past losses have
future losses.
2. If there is ggat

.’

estamished wit inty than

| record that 0 provide certainty,
i psh what losses

accepted
calculation?

t
. Basis@

rement
basic certainty rules do NOT apply here. The jury may
ard any amount it wishes subject to proper instructions.

V. judgmewt payment
yaward must be a single lump sum payment. Installment
ents are NOT allowed.
. WO calculation items
1. The award must be discounted to present value.
2. Inflation is NOT taken into account. Under the modern
view it is.
iii. SECONRTYPE OF DAMAGES: NOMINAL
1. These are awarded where P has no actual injury.
2. They serve to establish or to vindicate the P’s rights.
iv. THIRD TYPE OF DAMAGES: PUNITIVE

1. These are awarded to punish the D.
2. The three rules

The basi cegaigty rules apply here, i.e., calculation must
be vy iciegt certainty.
on-eco loss®general damages), e.g., pain and suffering,
dis
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a. First rule: in order to get punitive damages, P must have first been

awarded compensatory or nominal damages.
i. Note: punitive damages can also be attached to restitutionary

damages.
b. Second rule: in order to get punitive damages, D’s type t must be
greater than negligence.
c. Third rule: generally, punitive damages are awgrde mount

relatively proportionate to actual damages.
i. As actual damages go up, punitive da @ up.
ii. S Ctwould limit punitive dama a Sgd®digit multiple of
actual damages unless conduct ficts aregpxtreme.
b. The restitutionary remedies
i. These remedies are based on the theory that ?be unjustly enrg
ii. LEGAL RESTITUTIONARY REMEg

1. These are based on the benefit %
o) t \

2. And the amount is calculatggPba :
3. Contrast with compensa amag e injury to
THE 3 N

iii. COMPENSATORY VS. R IT
FACT PATTERN POSSIFILITIES
1. Only compensatory§amagfs are avai

as a right to possession; and
rongful withholding by D.

. er the chattel BEFORE the trial.
. s in issue, mention in your answer that:
. WWwill have to post a bond.
® D can defeat an immediate recovery by posting a redelivery bond.
D can then keep the chattel until after the trial.
1. Note: the sheriff repossesses the property for P.

c. [BB: replevin is ALMOST ALWAYS coupled with damages
(compensatory or restitutionary) for lost use or benefit to D during the
time of detention.

v. EJECTMENT, LEGAL RESTITUTIONARY REMEDY
1. P recovers possession of specific real property.
2. Two part test:
a. Establish that P has a right to possession and
25
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b. That there is a wrongful withholding by D.
3. Most likely bar exam issue

a. Status of D: ejectment only available against D who has possession of
property.

b. Note: sheriff ejects D from property.

c. [MB: ejectment is ALMOST ALWAYS coupled wi
(compensatory or restitutionary) for lost use or b
wrongful withholding.

vi. CONSTRUCTIVE TRUSTS AND EQUITABLE LIENS,
RESTITUTIONARY REMEDIES
1. Constructive trust: imposed on improperly acq@ired piperty to which D has title.
D serves as “trustee” and must return property t
2. Equitable lien: imposed on improperl
Property will be subject to an immedf
go to the P. If the proceeds of theg

it was taken, a deficiency judgnge isSue for thgegifferen
against D’s other assets.
3. B constructive trusts uital

usefgonly when f%attern
indicates that D has tiidgyto th&groperty. ¢
4. Therules
a. Inadequate Wggal rgghedy alterrgti
?W)erty is unique.
gors.
struglveust g equitable lien?

perty v ubs nt to taking goes up, go with a constructive

e subsequent to taking goes down, go with an equitable

m
uring time of

he s received
f the property when

propWy cannot be traced solely to P’s property, only an

@ is available.

i. ) INJUNCT EF, EQUITABLE REMEDY
1. i ed (enjoined) to do or refrain from doing something.
2. d inquir

a. Determine if you’re required to discuss permanent or temporary injunctive
relief.
b. Permanent injunction: issued AFTER trial on the merits.
c. Temporary (preliminary, interlocutory) injunction: issued pending trial on
the merits.
d. [B: if in doubt, go with a permanent injunction.
ii. TEMPORARY INJUNCTIVE RELIEF
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1. Two part test:
a. Establish that there is irreparable injury.

i. Facts must be discussed in a time frame context. One must show
that he will incur irreparable injury while waitingfor a full trial on
the merits — and that’s why he or she needs relie

ii. Balancing of hardships: irreparable injury is¢agi
hardship D will suffer if a temporary injuggti
b. Establish P’s likelihood of success.

the exam, mention that the ct sh
P to reimburse D if the injuncti

succeed.
iii. CONTRAST: TEMPORARY RESTRAINI RDER WITH
TEMPORARY INJUNCTION

1. TRO: issued pending a hearing t
issue.
2. Test for obtaining a TRO: 4

at for tem ' junction.\
3. TRO proceeding can be .
a. Notice not requ *
b. Adversarial ffroceeding not requj
i tovgive D

4. Eventhougha TR n befssued ex pt ereisano
notice and a ar to cggfest the inginction, aith erfort must be
made to do s a\
5. TROs X 0 days. MustSgvegfaular t nW ction hearing by
. & of tempora ) e relief that is mandatory
oraT

Qg8 e whether t injunction should

remedygaternat
legal rem@dy natives: replevin, ejectment, money
amages
eplevin
1. oul®ge inadequate because:
a. The sheriff may not be able to recover it.
D can file a redelivery bond (and then run off with

b.
V or destroy chattel in interim).
tment
. It would be inadequate because:
a. The sheriff may refuse to act.
® Money damages
1. They would be inadequate because:
a. They’re too speculative
b. Disinsolvent
c. lrreparable injury
d. Avoiding a multiplicity of actions
b. Property right/protectable interest requirement
i. Traditional rule: equity will grant relief only where a protectable
property right is involved.

1. Any legitimate property interest will suffice.
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ii. Modern trend: a protectable interest will suffice.
c. Feasibility of enforcement

i. Negative injunction: no enforcement problem

ii. Mandatory injunction: there may be an enforcem

t prb based on

compliance.
iii. The 3 exam favorite mandatory injunctionfa

2. Aseries of acts over ap
a. Bar exam answer§injuncfjon denied unless P’s case

requjred. %
s RCRent D: injuhAfmted.
an-esident [@glnjuncti®e denied.
s ¥ ‘@. tiveinjuw,you
&L in you weRgnd eliminatgMhe
nt problem. ¢
d. Balancing
I. if relief gr:
ii. :
There mu€gbegdfgros disparitybeN triment and

Wf D’s conduct was

1. i only if P’s alleged improper conduct is related to
\ ii. Lach
1. a running of a period of time defense. Unlike SoL,
v Q which involves the mere passage of time, laches is

concerned with the effect of the passage of time.
2. Laches time period will never be greater than the SoL.
3. Three laches rules:
a. Clock starts to run when P knows of the injury

b. Delay cuts off the right to relief when it has been
both unreasonable and prejudicial to the D.
c. If laches applies, consider giving the P some
money.
iii. Impossibility

1. Impossible for D to carry out terms of injunction.
iv. Free speech
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1. If the tort is defamation or a privacy publication branch,
your best exam answer is: injunction denied based on free
speech grounds.

2. Miscellaneous injunctive relief problems
a. Crimes
i. Equity will not enjoin them.
b. Who will be bound by injunction
i. Parties

ii. Employees and agents WITH NOTIC
iii. Third parties acting WITH NOT,
c. Erroneous injunction
i. If there is an erroneous injunctio ill hav bey it.

ii. So what one must do is it modified or djss
d. Contempt
i. Civil contempt (topeg
olds the ke jailhouse\
*
get,o0 fprison.§ foffSet

uards a rimiMal contempt

il or'9giminal, ®ntempt for non-
j xceptions: alimony,

ost always coupled with
in the time period prior to

ro le interest requirement

rcement

| RTF RN POSSIBILITIES - EXAMSMANSHIP: GENERAL
TS
i.}) Two sets 0 exam questions
1. @S5t se
b

as/is P been/being injured?
Has D derived a benefit?
c. Does P want the property returned?
d. Does P need an injunction?
2. Second set
a. Do the wrongs relate to the past only? (only damages available)
b. Do the wrongs relate to the future only? (no damages available)
c. Do the wrongs relate to both the past and the future? (all remedies in play)
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ii. How to handle compensatory damages measures
1. Bar exam compensatory damages language
a. Pisentitled to compensatory damages to put him in the position he
would have been in had this wrong and resulting injugy not occurred.
On these facts...

V. THE CONTRACT REMEDIES
a. The legal remedies
i. Damages
1. Legal remedy
ii. FIRST TYPE OF DAMAGES: COMPENSATOR
1. Based on injuryto P

2. 4 requirements:

a. Causation ¢

b. Foreseeability (tested at i mation)

c. Certainty

d. Unavoidability (mitjgti \
3. Consequential damages

a. Available for gglated ages forese time of f n,®
4. [MB: bar exam favogfte fac attern:thi@) pattern.

iii. SECOND TYPE OF DAMRGEZ NOMIN

1. Allowed
iv. THIRD TYPE OF @ bES: PUNI \
1. Not allgsms
2. : is Wi ou sho¥ld always t?to you can characterize

of Qrevent unjust enrichment
. WARY REMEDIES

ages

ESTITUTIONARY REMEDIES
structive trusts
2. EqUitable liens
iii. THE BASIC BAR EXAM RESTITUTIONARY CONTRACT FACT PATTERN
1. Contract “fails” after P has rendered performance (partial or complete)
2. Two ways this occurs on bar exam:
a. The K is unenforceable
b. The Kis breached
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3. Unenforceable Ks
a. The K is unenforceable due to, e.g., mistake, lack of capacity, SoF,
illegality.
b. The 2 questions:
i. Can P get restitutionary damages for property/ given to, or
services rendered for, D?
1. Yes, for the value of the benefit.

a. D need not use the ben seeds to be given
the benefit.
b. If value of the ser, IS r than the K rate, P

can recover if pagfor vale of benefit rendered,
whether used or n

ii. Can P get the property
1. Yes, ifitis uni i ﬁsolvent. !

4. Breached Ks
a. Bar exam thres inqui™® who is ? Rhe the nongffreac or
breaching pahg’
b. P as non-brghchinggarty
i. The Rguestibns:
itutiopa damagexoper /money
. enefit’

ces rendered for,
b

an the K rate.

ary damages?

no recovery b/c P defaulted

®Tecovery allowed, but cannot be greater than
and is reduced by any damages suffered by D as

show the K terms with more certainty and definiteness than would
be the case in an action for money damages at law. Otherwise it
will be too difficult to enforce according to the K’s terms.
b. K conditions of P must be satisfied
i. P must be able to show his K conditions have been fulfilled
(already performed, ready and able to perform, or excused from

performing).
ii. The 2 favorite bar exam conditions fact patterns (both involve land

sale Ks)
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1. Deficiencies fact pattern (seller cannot deliver the
agreed upon consideration)
a. SellerasP
i. Can enforce the K if the defect is minor
ii. Cannot enforce K if the deR&Is major

unless the seller can ct before
or at closing (won’ the bar)
b. BuyerasP

i. Can enforce the defect is major

ecific
be grante@und rules

e notinQ®hat the ct will
burchase pri into accwhis
consi fon.

d. g ment in chas®

@of the ess se fact pa er®does not
the timely pgfonganc

. land sale K xpress time of
artial performance which is

i Iture provision
feiture of a
formanggasing
c. ¥ here wi %
now pote bject to forfeiture.
d. il r

nCe rendered to date if
B will T2 made a late payment.
i is triggers the time of the essence clause
d its forfeiture provision. Seller wants to
eep both the land and any performance

rendered to date.
Qe. Buyer will bring a lawsuit for specific performance.

f. Note: equitable maxim = EQUITY ABHORS
FORFEITURES.

ii. Tardiness is de minimis

g. Factors cts can look at to avoid the harsh result of a
forfeiture:
i. Loss to seller is small
iii. Waiver (seller has accepted late payment in

past)
iv. Buyer would suffer undue hardship
h. The above fact pattern relates to partially performed
Ks. If the K is wholly executory (buyer has done
nothing yet), the time of essence clause will be
strictly enforced.
c. Inadequate legal remedy alternative
i. Money damages could be inadequate because:
32
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Damages are speculative
D is insolvent
Multiple suits are necessary
. The thing bargained for is unique
ii. The unigueness problem
1. If property is unique, then even if P
damages, he could not simply go g
2. Determine whether K was for rgfé
a. Real property
i. Land is unggue.
ii. [B: bar gamin

making ev

wnpe

it.
al property

try to trick you by
el of | ok identical.
: n get
ent all they

unique, w

ry rare ¢

make money
is still available.

ou have a mutuality fact pattern
ce this K against me because |

co i i :
Necond, set gt ct will reject the mutuality argument if
feels s hat will perform.
ji. Third gmgnt sp&gific performance = in your answer, have the

ide for simultaneous performance.

ervices K enforceability
Rule: they are NOT specifically enforceable.
Reasons
a. Enforcement problem
b. Involuntary servitude
fenses
i. Equitable defenses
1. Unclean hands
2. Laches
3. Unconscionability
a. More than simply a bad deal. There must also be
some smell factor facts that brought it about.
b. Tested at the time of K formation.
ii. Contract defenses
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1. Mistake
2. Misrepresentation
3. SoF

iii. Bar exam favorite: SoF/part performance doc
1. How do you spot the problem?

a. The contract must involve la
land sale K or one to makeg ary
disposition of land.

b. This contract will have

ine problem

2. Once you have spotted a g#problem, discuss the
rule:
a. If one has renderdtygMvaluab rt
reliance gn , Wis will
the SoF a@d spggi
e will be gra
b. R[UBble part ggrforman®e? Any 2 of the
gh together: \
—raymenjgewho or part
ii. Posses *
lii. ements
iv. ervices (m d

reas
! @uitable
. nd seller are regarded
( % paMed as having the real property
forceable right to the land); and

iJ| now O®Tegarded as having the personal

propertyfint (specifically enforceable right to the
: timi bar issues = they occur between K execution
Iv.

0SinQY
: @ bar exam fact patterns:

eath (who gets what, assuming equitable conversion)
a. Doofus enters into a specifically enforceable K to

V sell Blackacre. Before the closing, he dies. His will
gives his real property to Bowater, his personal
property to Lulu. Who gets what?

i. Bowater: real property.
ii. Lulu: personal property (purchase price).
2. Damage/destruction = risk of loss, assuming equitable
conversion
a. Majority rule: the risk is on the buyer.
b. Modern trend: the risk is on the seller.
b. Covenants not to compete enforceability
i. The covenant must protect a legitimate interest of the person in
whose favor it runs. For this to be the case, the services must be
unique.
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ii. The covenant must be reasonable in both its geographical and
durational scope.
4. SPECIFIC PERFORMANCE MEMORIZER
a. Cha Cha is my favorite dance.

i. Contract validity

ii. Conditions of P satisfied

iii. Inadequate legal remedies

iv. Mutuality of remedy

v. Feasibility of enforcement

vi. Defenses

v. RESCISSION, EQUITABLE REMEDY
1. The original K is considered voidable g
2. Rescission requires a two-step ana

: taken party knows
VO the mistake; the mistaken

éﬁ:

R
eprggentation grounds, P must show that they
hav ually relied upon the misrepresentation.
erci
u

e influence

; V . Milure of consideration
. lllegality
. f there are valid defenses.
L clean hands
® [ aches
iii. Negligence of P is NOT a good defense.
3. ific items
a. Election of remedies
i. P sues for damages first: rescission is NOT allowed.
1. This is regarded as an affirmance of the K.
ii. P sues for rescission first: damages ARE allowed.
1. P can even sue for both at the same time, but must elect the
preferred remedy BEFORE judgment.
b. Availability of restitution
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i. IfaP who is entitled to rescission has previously rendered
performance on the K, he can get compensated for it or get the
property back via restitution.

4. RESCISSION MEMORIZER
a. Good dog.
i. Grounds
ii. Defenses

vi. REFORMATION, EQUITABLE REMEDY
1. Changes written agreement to conform with th 1es al understanding.
2. 3-step analysis:
a. Determine if there is a valid K.

b. Determine if there are ground eforgpation.
i. Mutual mistake = re nted.
il. ation denie

th®non-migigken partfpknows of the

ith “know d know” 1\
1, *
oth | ent and i tegal
iting refle ntent of
C. Detehere are vlid gfTenses. \

%c Rule are NOT valid
W T®%allowed where it would

psequent BFP.

O&CT FACT P RN POSSIBILITIES
Ne?njured?
ived a g
N eturned?

LiND0eSP want t
es P wagt the MpeN@#rmed?
v. @ Does P wan ped up (rescission)?
> Does t rewritten (reformation)?

d. HOW TO HANQLE COMPENSATORY DAMAGES MEASURES
i. Bar exam Compensatory damages language:

1. Pisentitled to compensatory damages to put him in the position he would
have been in had this wrong and resulting injury not occurred. On these
facts...

ii. Threshold inquiry fact analysis for compensatory damages:
1. Which party to the K committed the breach and how did they do it?

36

Bar Exam Doctor









