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PROPERTY
l. THE PRESENT ESTATES
a. The fee simple absolute
i. How to create

1. ToAorTo A and his heirs
ii. Distinguishing characteristics

1. This is absolute ownership of potenti inite guration. %
2. Freely devisable, descendible, aliena

iii. No accompanying future interest.

b. The fee tail \
i. How to create *
1. To Aand the heirs o body

ii. Distinguishing characteristigs

he S today.
) pass direct a lineal blog dMgendants no matter
what.

) 3 _ Createsq da .
iii. dinterest

. ' the grgn

2 rif in a tdfd pa
c. The def
i r ble

) &30 long urin le, until

@ 2. N 1

r must us€’cleqg durational language.
is vis$ated, forfeiture is automatic.
V ? ject tO’'the condition.
b. Y pnvey less, but never more, than what you started with.
3. Accom re interest
Q1LY of reverter in the grantor
iigl The fee simMg subject to condition subsequent
1.

1. Virtually abolighad

tics
ate

0 A, but if X event occurs, grantor reserves the right to reenter and
retake.
b. Grantor must use clear durational language and carve out the right to
reenter.
2. Distinguishing characteristics

a. This estate is NOT automatically terminated, but it can be cut short at the

grantor’s option, if the stated condition occurs.
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3. Accompanying future interest
a. Power of termination/right of reentry
iii. The fee simple subject to an executory limitation
1. How to create
a. To A, but if X event occurs, then to B.
2. Distinguishing characteristics
a. This estate is just like the FSD only now, if the cgudi
estate is automatically forfeited in favor of song€
3. Accompanying future interest
a. Shifting executory interest

d. As concern the defeasible fees, note 2 important rules of co on:
I. Words of mere desire, hope, or intention are j i icierktto create e fee.

1. Courts disfavor restrictions on free us

roken, the
than the grantor.

=y

2. Thus, courts will not find a defes nless clear al language is used.

ii. Absolute restraints on alienation are @
1. An absolute restraint on alig#atNQ gabsolute ba ower to sw
transfer, that is not linke easolemie time lj d (pose. .
e. The life estate
i. How to create
1. Thisisanes it lifetin®yteMgs andNEVER in
terms of yea \
ii. The life estate gomg
i tee’s
i important doctrine of waste

Jrdinary uses and profits from the

ife tenant @hu commit waste; do anything to harm the
ture inter ers
3 spe Waste

i. Volu or aMgmative waste
s is overt conduct that causes a decrease in value
2 oluntary waste and natural resources
a. GR: life tenant must not consume or exploit natural
resources on the property unless one of 4 exceptions
applies, remembered by PURGE:

i. PU: prior use, meaning that prior to the
grant, the land was used for exploitation.
Here, life tenant may continue to exploit,
unless otherwise agreed.

ii. Note: prior use and open mines doctrine: if
mining was done on the land before the life
estate began: life tenant may continue to
mine but is limited to the mines already
open.
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iii. R:reasonable repairs. The tenant may
consume natural resources for reasonable
repairs and maintenance.

iv. G: grant. The life tenant mgy exploit if
granted the right.

v. E: exploitation, meanjggla iable only
to exploit.

ii. Permissive waste or neglect
1. This occurs when land is allowRg into disrepair.

a. Permissive waste headidation to repair: the
life tenant must sgnply nfpintain the premises in
reasonably good réngl

Permissiy®Maste and the obliga
i ; ﬂfe tenant

y all

to pay all
extent of income
no income or
dinary

alue.

er®st holders
iv. The life estate’s accd grantor or a
remainder if h

. K (Me futur est t rises in a grantor who transfers an estate of
um than tart ith, other than a FSD or a FSSCS.
uture i i
I w iylcld by'Semeone other than the grantor, it has to be either:
vested
A continge der
3. Angxecu
ii. @ The differe en vested remainders and contingent remainders:
1. er is a future interest created in a grantee that is capable of becoming
ry upon the natural expiration of a prior possessory estate created in
tPR same conveyance in which the remainder is created.
a. A remainder always accompanies a preceding estate of known fixed
duration. That preceding estate is usually a life estate or a term of years.
b. Remainderman never follows a defeasible fee.

c. Remainderman cannot cut short or divest a prior transferee..
iii. Remainders are either vested or contingent
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A remainder is vested if it is both created in an ascertained person and is not
subject to any condition precedent.

A remainder is contingent if it is created in an unascertained person or is subject
to a condition precedent, or both.

a. A condition is a condition precedent when it appears bef he language
creating the remainder or is woven into the grant to gagai an.
3. Contingent remainders and:

a. The rule of destructibility of contingent remai

r4
i. At common law, a contingent remaind @ stroyed if it was
still contingent at the time the pr NQ Vel

ended.
1. To A for life, and if B hag reach@d the age of 21, to B. Now
A has died, leaving behin o ison .
ris
FSA.
s been abolished.
dies, O or O’s
’s springx
2 takes.
b. The rulein S y’s ¢
i. O coffveys e

ALINE.
torically, futurdynt®gsts Would merge,
giving A :
a. The i e is a e of law, not of
Q even in the face of
@ 1 cW§, case has been virtually
oli : conveys to A for life, then
to 4Fs heirs, A ha e state and A’s as yet unknown
rs hav ingemeremainder. O has a reversion since
A couldfliie ug irs.
: trine of wogftie
@ [ IS Sti ble in most states today. It applies when O,

et to create a future interest in his heirs.
hlive, conveys to A for life, then to O’s heirs.

1N the doctrine did NOT apply, A has a life estate and O’s
'irs have a CR because O is still alive and a living person
has no heirs.

. Because of the doctrine, the CR in O’s heirs is VOID.
Thus, A has a life estate and O has a reversion.

® The doctrine endeavors to promote the free transfer of land.

iv. It’s a rule of construction, so if grantor clearly intends to create a
CR in his heirs, that intent is BINDING.

c. Distinguish the 3'kinds of vested remainders:
i. The indefeasibly vested remainder

1. The holder of this remainder is certain to acquire an estate in the future, with
no conditions attached.

ii. The vested remainder subject to complete defeasance/total divestment
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1. Here, remainderman exists. His taking is NOT subject to any condition precedent.
However, his right to possession could be cut short because of a condition
subsequent.

iii. The vested remainder subject to open
1. Here, a remainder is vested in a group of takers, at least one of m is qualified
to take.
2. But each class member’s share is subject to partial dimigutio e additional

takers can still qualify as class members.
3. Aclass is either open or closed

a. A class is open if it’s possible for others te
b. Aclass is closed when its maximum mdgnbersHip has been set
i. The class closes whenever any m an de possession.

d. Distinguish remainders from executory interests:
I. An executory interest is a future interes -
a remainder and which takes effect by ¢

2
a transferee party, which is not
iy short e intereMin another person
(shifting) or in the grantor or his heg

1. Shifting executory inter § \
a. Italways foll a defgsible fee an r®someone an @ the

grantor.
2. Springing executoryg
a. Cuts antor \
I11. THE RULE AGAINST ITIES V

a. Therule
i.

gture int st d if thegsmgrTNQOssIDility, however remote,

erest Mg v o¥than 21 e death of a measuring life.
otertfal RAPggoblem

ﬁture rests havegbee ated by the conveyance. The RAP

i Y to contig@ent¥emajlders, executory interests, and certain
| J&ct to opgf.
>h\€ ioNs precegmgy to tyVvesting of the suspect future interest.
b )

person alive at the date of the conveyance and ask
her that§person’s life orQ€ath is relevant to the condition’s occurrence.
" g know el certaiMby, within 21 years of the death of our measuring life, if

tU¥ intere an or cannot take? If so, the conveyance is good.

one, bad as to all. To be valid, it must be shown that the condition
pNgcedent to every class member’s taking will occur within the perpetuities
pefiod. If it is possible that a disposition might vest too remotely with respect to
any member of the class, the entire class gift is void.

ii. Many shifting executory interests violate the RAP. An executory interest with no limit

on the time within which it must vest violates the RAP.
1. The charity to charity exception
a. A gift from one charity to another does not violate the RAP.
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d. Reform of the RAP
I. The wait and see or second look doctrine
1. Under this majority reform effort, the validity of any suspect futyre interest is
determined on the basis of the facts as they now exist, at the en ur measuring
life.
2. This eliminates the what if or anything is possible line ofd
ii. The uniform statutory rule against perpetuities (USRAP)
1. Codifies the common law RAP and, in addition, proviy

n alternative 9-year

vesting period.
iii. Both the wait and see and USRAP reforms embrac
1. The cy pres doctrine: as near as possible
a. If given disposition violates th a co*rt may referiggd ay that
yin

most closely matches grantor ile still com@gl the RAP.

2. The reduction of any offensive a ency to 21

IV.  CONCURRENT ESTATES v \
a. The joint tenancy

I. 2 or more own with the right g&surviwgship ¢

ii. When 1 JT dies, his share

i )
iii. JT’s interest is alienable, n(Qdevis
iv. Creation
1. The four un . t tae th rinterests:V

: ﬁn, and moflga
amysale
aM sell or er h&™Mterest during her lifetime.
i 0 SO

cretly without others’ knowledge or consent.
ii. On ale severs the JT as to the seller’s interest because it
disru he 4 unities.

i us, bUNser is a tenant in common.

Q e extent that we started with more than 2 JTs in the first

e, JT remains intact as between the other, non-transferring JTs.
uW a JT’s mere act of entering into a K for the sale of her share will
e JT as to the contracting party’s interest.
i. This is because of the doctrine of equitable conversion, which
provides that equity regards as done that which ought to be done.
3. S¥erance and partition
a. By voluntary agreement
i. A peaceful way to end the relationship
b. Partition in kind
i. A ctaction for physical division of Blackacre if in best interests of
all.
c. Forced sale
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i. Actaction if in best interests of all where land is sold and sale
proceeds divided up proportionately.
4. Severance and mortgage

a. One JT”s execution of a mortgage or a lien on his or her ghare will sever
the JT as to that now encumbered share only in the minoRRgof states that
follow the TITLE THEORY of mortgages.

b. Majority of states follow the LIEN THEORY of mor
JT”s execution of a mortgage on his or her int

b. The tenancy by the entirety
1. Marital interest with right of survivorship. In those stafgs to re§ognize the tenancy by the

entirety, it arises presumptively: in any conveyance to and wi less clearly
stated otherwise.

ii. This is a very protected form of co-ownershi

1. Creditors of only 1 spouse can’t {g

2. Unilateral conveyance: neither

survivorship by a unilateralgn

c. The tenancy in common
i. Each co-tenant owns an ingfvidualpart and eac arj pos
ii. Each interest is descendibleqdevisgple and ali ®{here are no
iii. The presumption fay yin cm@ \

sever the JT.

UCH THgS.

d. Rights and duties of
i. Possession

from thirdWNarti

. Aco-t t Mo leases all
theaathe nts pro thef™Meir fair share of the rental income.
iy " Adver
1. S& as oust ther co-tenants, one co-tenant in exclusive possession
for t statutory adv possession period cannot acquire title to exclusion of the
Vs.
v 1% costs

1. iring co-tenant enjoys a right to contribution for reasonable and
n&gessary repairs provided that she has told the other of the need for the repairs.
vii. Improvements
1. During the life of the co-tenancy, there is no right to contribution for so-called
improvements.
2. However, at partition, the improving co-tenant is entitled to a credit equal to any
increase in value caused by her efforts.
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3. At partition, the so-called improver bears full liability for any drop in value
caused by her efforts.
viii. Waste
1. A co-tenant must not commit waste.

2. A co-tenant can bring an action for waste during the life of the c ancy.
ix. Partition

1. AJT or tenant in common has a right to bring an action

V. LANDLORD/TENANT LAW
a. The 4 leasehold or nonfreehold estates
i. The tenancy for years
1. Thisis a lease for a fixed period of time. It coul ay, 40 , etc.
2. When you know the termination date f e start, you ha for years.
3. Because a term of years states from tifg almen it will tmin 0 notice is

needed to terminate.
4. A term of years greater than 1
of the SoF.

ii. The periodic tenancy

1. Thisis a lease which gagtinueQfor successivil
notice to terminate.

2. The periodic tenancycan bgfcreated e

month to mog &
3. ltcanalso arg
a. Jemngl Nleas

ceable because

N\

ntil L orQapse pr [ﬁr

b®in writiggto be en

oT for

: by private agreement, the parties may lengthen or shorten

a . 1
% e common-law prescribed notice provisions.

Ote: the periodic tenancy must end at the conclusion of a natural
lease period.

The t
1. tenancy for no fixed duration
2. ess the parties expressly agree to a tenancy at will, the payment of regular rent

will cause a ct to treat the tenancy as an implied periodic tenancy.
3. The tenancy at will may be terminated by either party at any time.
4. A reasonable demand to vacate is typically required.
iv. The tenancy at sufferance
1. Itis created when T has wrongfully held over past the expiration of the lease.
2. Lasts only until L either evicts T or elects to hold T to a new tenancy.
8
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b. Tenant’s duties
i. T’s liability to 3™ parties
1. Tisresponsible for keeping the premises in reasonably good repair.

2. Tis liable for injuries sustained by 3" parties T invited, even w L promised to
b. T must not commit waste

make all repairs.
@ prdinary repairs
c. The law of fixtures

ii. T’s duty to repair
i. When a tenant removes a fixture, mits v ry waste.

1. T’s duty to repair when lease is silent
a. The standard: T must maintain the premises a
ii. A fixture is a once mov. hatte] that, by vjst nnexation
to realty, objectively i prove the

realty.
iii. Common exampfe ace® heatin
windows, cegli installation
iv. TMUST

iv. EAF R O MATT,
AL . FIXTUR ITHO
THEAAN
v. Ho tell Wwhen a tenag | 1on qualifq ) :
nt conjgols
agreement, T mayx a chattel that
n’t cause

.d mage, then in objective

was liable for any loss to the property,

a. Aff§mm i
u loss due jgfth nature.
. e majogtyNg at T may terminate the lease when the
ises are oyedithout T’s fault.
1. T’s duty\c rent
. T brNches this duty is in possession of the premises
‘ EV The
t 0 oving T, or removing any of T’s possessions.
elf-help is outlawed and is punishable civilly and criminally.
2. reaches this duty but is out of possession
a. For example, T wrongfully vacates with time left on a term of years.
b. Remember SIR:
i. Surrender

1. L could choose to treat T’s abandonment as an implicit
offer to surrender, which L accepts.

gord’s O®ly options are to evict through the courts or continue the
) and sue for rent due. If the landlord moves to evict, she is
entitled to rent from the tenant until the tenant, who is now a

rd must not engage in self-help, such as changing locks, forcibly
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2. If the unexpired term is greater than 1 year, surrender must
be in writing to meet the SoF.
ii. Ignore the abandonment and hold T responsible for unpaid rent,
just as if T was still there.
Iii. Re-let the premises on the wrongdoer tenant’s beR&§and hold him

or her liable for any deficiency.
c. Landlord’s duties

i. Duty to deliver possession
1. The majority rule requires that L put T in actual phys
premises. Thus, if at the start of T’s lease a priogfiotdoV
L has breached and the new T gets damages.
ii. The implied covenant of quiet enjoyment

s still in possession,

1. Applies to both residential and comme eases,
2. T has aright to quiet use and enjoym gmises Witkut i rence from
L.
3. Breach by actual wrongful evic %
()

bvicts T or e from theﬁnises.
*

—4dPok forac rgflem.

and LmL\oa

able W fails to fix the
e nants?

It a nuisance on the premises.
ntrol common areas.

a. This occurs when Lg#ro
4. Breach by constructive on (
. ial i ren
. ot

L’

of problems to trigger breach of the implied warranty of

ility include: no heat in winter, no plumbing, no running water.

ments when the implied warranty of habitability is breached:

. W/Jove out and terminate lease

b. Repair and deduct, allowable by statute in a growing number of jdx. T
may make reasonable repairs and deduct their cost from future rent.

c. Reduce rent or withhold all rent until the ct determines fair rental value.
Typically, T must place withheld rent into escrow to show her good faith.

d. Remain in possession, pay rent and affirmatively seek money damages.
iv. Retaliatory eviction
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1. If T lawfully reports L for housing code violations, L is barred from penalizing T,
by, for example, raising rent, or ending the lease, or harassing the T, or taking
other reappraisals.

d. The assignment versus the sublease

i. Inthe absence of some prohibition in the lease, a T may freely tra hi er interest
in whole, thereby accomplishing an assignment, or in part (there ishing a
sublease).

ii. In the lease, L can prohibit T from assigning or subletting wit prior written
approval.

iii. However, once L consents to one transfer by T, L waiJgs the rgght to object to future

transfers by that T, unless L expressly reserves the rightt
iv. The assignment .
1. L and T2 are in privity of estate
a. ThismeansthatL and T | to each othx*he covenants in

the original lease that r @ e 1end (co n ex: pemise to pay rent,

paint, repair)

2. Land T2 are not in privi Ku T2 as

lease.

3. Land T1 are no lonfer in givity of estgjgmut t
a. Thus, L and\§l are gecondarily

v. The sublease
1. L andsubles§g neither prégt
e. Landlord’s tort lial
i. The com ; 5

ommon ar

T of hidd¢i d s of which L has knowledge or reason to

ho vol
re.
. Pub se rule

f Yepairs
unQﬁ&repairs must complete them with reasonable

u
. L whgslgases puMic space and who should know, because of nature of the
d (Rength of the lease, that T will not repair is liable for any
N e premises.

aNgof furnished dwelling
ble for any defects which harm T.

of creation Parties bound Remedy

Form of servitude

I-N-G Easement appurtenant is Injunction or damages
transferred automatically
P — prescription (use with dominant tenement.
that is continuous,
open and notorious, Easement in gross for
actual under a claim of | commercial purposes is
right that is hostile for | assignable.

Affirmative easements
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Negative easements
(L-A-S-S: light, air,
support, streamwater)

statutory period)

| — implication
(implied from prior
use; at time land is
severed, a use of one
part existed from
which it can be
inferred that an
easement permitting
its continuation was
intended)

N — necessity
(division of a tract
deprives one lot of
means of access out)

G — grant (writing
signed by grantor)

Real covenants

uitable servit

Reciproca ative
servitudes (general
scheme doctrine)

*
damages

division,

idential restriction
contained in prior
deeds conveyed by
common grantor will
bind subsequent
grantees whose deeds
contain no such

exists, subsequent

purchasers with notice are

bound

ages
touch and concern, and
vertical privity.
Successors bound if Injunction
WITNes: writing, intent,
touch and concern, notice.
g to majority, | Where common scheme Injunction
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restriction if: at start
of subdividing,
grantor had (i)
common scheme and
(it) unrestricted lot
holders had notice.
Minority rule will not

bind subsequent
grantees unless their
lots are expressly
restricted in writing.
VI.  SERVITUDES
a. Easements
I. Defined: the grant of a nonpossessory ReemgL TN
Jform of use or enjoyment of another’s 1l

ii. Easements can be affirmative or a
1. Most easements are affi NE >
2. Negative easements: ega easement

servient landowner ffom dggng somethi at otherwise
Negative easementsye gegerally recodgi only 4 catoqasl

a. Light

b. Air

C. a0

d. ificiaMlow

3.aNe 1. ’ Camme
. There is

iii. e IS eithe

eni

njoymen®f his Mgperty.

t land, whigh réaps thy benefit
ntland, w. ears e burden
isi if it CQgfers upon its holder only some personal or

2. ntisin
& advanta is not related to his use or enjoyment of his land.
© Here, servie nd is burdened. However, there is no benefited or
y domjpegg tenemdnt.
v i enta ability

Wther it is even mentioned in the conveyance.
at the burden of the easement appurtenant also passes
omatically with the servient estate unless the new owner is a BFP
ithout notice of the easement.
2. AR easement in gross is not transferable unless it is for commercial purposes.
v. Creation of an affirmative easement (PING)
1. Bygrant
a. An easement to endure for more than 1 year must be in a writing that
complies with the formal elements of a deed.
b. This is because of the SoF. The writing to evidence the easement is called
a deed of easement.
13
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2. By implication (also known as the easement implied from existing use)
a. The previous use was apparent and
b. The parties expected that it would survive division because it is reasonably
necessary to the dominant land’s use
3. By necessity
a. The landlocked setting. An easement of right of wayagl| lied by
necessity if grantor conveys a portion of his land gt out except
over some part of grantor’s remaining land.
4. By prescription
a. An easement may be acquired by satisfyg e ts of adverse
possession (COAH)

i. Continuous use for statutory peri
ii. Open and notorious use .
iii. Actual use
f (Me grant ggconditi

iv. Hostile use

vi. Scope of an easement is determined b s that created it.

vii. Termination of an easement (ENI#CRY \
1. Estoppel

a. Here, the serviggs owrgmaterially ¢

N

Iful conduct of the
e®ement
he easemrent holder to the servient owner

dengpnstrate by physical action the intent to
t ag
owiRgship)
tinguished when title to easement and title to servient
ted in the same person.

Licenses\gre not subject to the SoF.
1. Thus, you do not need a writing to create a license.
iii. Licenses are freely revocable, at the will of the licensor, unless estoppel applies to bar
revocation.
iv. The classic license cases
1. The ticket cases
a. Tickets create freely revocable licenses.
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2. Neighbors talking by fence
a. An oral easement creates instead a freely revocable license
3. Estoppel will apply to bar revocation only when the licensee has invested
substantial money, or labor, or both

c. The profit
I. The profit entitles its holder to enter the servient land and take f il or some

substance of the soil.
ii. The profit shares all the rules of easements.

d. The covenant
i. Defined: the covenant is a promise to do or not do so ind relate nd. It is
UNLIKE the easement because it is not the fa qoperty inger ther a
contractual limitation or promise regardin
ii. Covenants can be negative or affirmatiyg
1. Negative covenants, known as | e promIWes to refrain from
doing something related to jhd \
2. The affirmative covena rormee to do s hingrelated to lgg.
Iii. How to know whether to co e thigiven promi

¢

servitude
1. On the basis of the \ynedy phat your P : seeks m , construe
as a covenan [ P, equit servjtudy'.
iv. When will the cove % ith the lag”
1. A sellsjomgrigbnsfel to A-1. B efited paNgl to B-T¥
as ; Qs Ide first. e urdens to run.
N:
. Original g cwelWeen A and B must have been
in writing
; a. fa intended that the promise would run
re ginerous in finding the requisite intent
3. T. nd ern the land
a. e promise must affect the parties’ legal relations
\ as landowners, and not simply as members of the
community at large.

V b. Covenants to pay money to be used in connection
with the land, such as homeowners’ association
fees, and covenants not to compete do touch and
concern the land.
4. Horizontal and vertical privity: both needed for burden to
run
a. Horizontal privity refers to the nexus between the
original promising parties (A and B). It requires that
they be in succession of estate, meaning that they
were in a grantor-grantee or landlord-tenant or
mortgagor-mortgagee relationship.
b. Vertical privity refers to the nexus between A and

Al. It simply requires some non-hostile nexus, such
as K, devise, descent. The only time that vertical
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privity will be absent is if A-1 acquired her interest
through adverse possession.

5. Notice
a. A-1 had notice of the promise whep she took.
b. Second, does the benefit of A’s promise to B run from B -1?
i. Remember WITV:
1. Writing
a. Original promise betweg A as in writing
2. Intent
a. Original parties i e e benefit would run
3. Touch and concern
a. Promise affects paW§ lando
4. Vertical privity
a. Some %xus betwdgn B -1
b. Hoy rivity is NO ed for the benefit to

e. Equitable servitudes
i. Defined: the equitable servi

force ad@n ¢
ii. To create an equitable ser

1. Remember .
a. Writi
\ W in writing
@ INd successors
i e.
plied e

0 land had notice of the promise
\ I ergfor common scheme doctrine:
i into'®lots. She sells lots 1 through 45 through
s that cogpm nts restricting use to residential purposes. A then
Ilsone o 4@ aining lots to a commercial entity, B, by deed

ind successors.
@ \ containing nONgch covenant. B now seeks to build a convenience store on
his 1Qjmigan he D®enjoined from doing so?
v if the 2 elements of the general or common scheme doctrine

% . Under the common scheme doctrine, the ct will imply a
iprocal negative servitude to hold the unrestricted lot holder to

the restrictive covenant.
ii. The 2 elements of the general or common scheme doctrine:
1. When the sales began, the subdivider had a general scheme
of residential development, which included D’s lot.
2. D lotholder had notice of the promise contained in these
prior deeds.
a. There are 3 forms of notice potentially imputed to D
(AIR):
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i. Actual notice, meaning D had literal
knowledge of the promises in the prior
deeds.

ii. Inquiry notice, meaning the neighborhood
conforms to the common r&g¥gction (the lay
of the land).

iii. Record notice, megal m of notice

sometimes impuyjd to on the basis of
ded dg .

the publicly recd
iv. With resp res otice, the cts are

split. Songg take Me view that a subsequent

buyer is o notice e contents of
V7 eds éransferre { a
ntor. The Retter &ig, taken by

cts, is that t
ave re notice
se prior dee

equent buyer does
the contents of
rred to otfys by the

ommo nto
iv. Equitable defenses to enfor Nt ONgN equitable ' ¢
1. Changed condition
a. The changeRgircungktances alldage e party seeg serrom the
terms T arg e servijgflle must bghso pervastye Mgt the entire area
has c \
b. N R good eno(NgQ? Mfere poc eW change.
VIl.  ADVERSE POSSES < > < >
a. The basic cogce
- a tatutori@ period o @ , @ certain elements are met,
ts of a ossew8ion (C ):
. ContinuoMyuninMgupted use g statutory period
ONious use: sgyfo
S

ion that usual owner would make given
ot mbolic

s not have true owner’s consent to be there

VIIl. LAND CONVEYANCING: THE PURCHASE AND SALE OF REAL ESTATE
a. Every conveyance of real estate consists of a two-step process.
i. Step I: the land K, which endures until step I1.
ii. Step IlI: the closing, where the deed becomes our operative document.
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b. The land contract
i. The land K and the SoF

1. K must be in writing signed by the party to be bound. It must describe the land
and must state some consideration.

2. When the amount of land recited in the land K is more than the | size of the
parcel, buyer’s remedy is specific performance with a pro rggle in
purchase price.

3. Exception to SoF

a. The doctrine of part performance
i. If, on your facts, you have 2 of t lo , the doctrine is
satisfied and equity will decree ecificerformance of an oral K
for the sale of land:

1. B takes possessi -
2. B pays all/par ase price !

improveme

ns e land subj tcm
urchase pr g. ¢
: degtrugfion.
osing, Bl troyed
er part bares t\o 0SS uness the K
iii. i ,
_ 3 i itle at clos
" : tid @ ee from lawsuits and the

na¥ketable
of the title rests on adverse
eller must be able to provide good

ii. The problem of risk of loss
1. Apply the doctrine of equit
a. Thus, in equity,

condition tha

rkegible title means an unencumbered fee
erv s and mortgages render title unmarketable,
as waived them.

ake any false statements of material fact
of states now also hold seller liable for failure to disclose

a T
e ¥ial defects.
WEller is liable for his material omissions.
contains a general disclaimer of liability, disclaimer will NOT
C

use seller from liability for fraud or failure to disclose.
iv. Thela tain no implied warranties of fitness or habitability
1. e common law norm is caveat emptor (let buyer beware).
2. Orle exception: the implied warranty of fitness and workmanlike construction
applies to the sale of a new home by a builder-vendor.

c. The closing
i.  Our controlling document is now the deed - passes legal title from seller to buyer.

ii. How does the deed pass legal title from seller to buyer? It must be LEAD:

18
Bar Exam Doctor



1. Lawful execution of a deed

ndard

a. The sta

Must be in writing, signed by grantor

ii. Note: the deed need not recite consideration, nor gust
consideration pass to make a deed valid.
b. The description of the land
I. It does not have to be perfect.
ii. Law requires only an unambiguous deg amyl a good lead.

2. The delivery requirement

a. The delivery requirement could be satisf gtor physically or
manually transfers deed to grantee.

b. Itis permissible here to use the mail, or ,ora nger.

c. However, the delivery does no sarilx require agt al transfer
of the instrument itself.

I. The standard for dpling a legal stana%is a test solely of
present intent.

ii. Ask: did gragfor present int immediatXb?und
irrespecti WhetM®r or not eedWself was litgylly hagded
over. ¢

d. Recipient’s gjectiog of the dee ats delighery.

e. Ifadeed, ab¥glute g its face, ifgir red to gra | al
condi onditi rops ouigNOT pro Ivery is
DON \

£ .

Vd party, known as an

eed be delivered to

i u ilable ™ 0re the express conditions are met,
il still paffs fr. scrow agent to grantee once conditions

re met.

tle and typeSWT deed:

itclaipg

NO covenants. Grantor isn’t even promising that he has

e best deed a buyer could hope for.

® \Warrants against ALL defects in title, including those attributable

to grantor’s predecessors.
Typically contains all 6 of the following covenants. The first 3 are
present covenants, meaning: a present covenant is breached, if
ever, at the time of delivery. Thus, the SoL for breach of a present
covenant begins to run from the instant of delivery. The SoL for
breach of a future covenant will not begin o run until the future
date when grantee is, if ever, disturbed in possession.

1. The covenant of seisin
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a. Grantor promises that he owns the estate he now
claims to convey.
2. The covenant of right to convey
a. Grantor promises he has the powerto make this
transfer.
b. Grantor is under no disabilit n orary
restraint on grantor’s capagl

3. The covenant against encumbrg

a. Grantor promises there @ rvitudes or liens on
the land.

4. The covenant for quiet efioyme

won’t sturbed in
of title.

tee should there be
erted byNpthers.

Matever futy® acts\e

legfit 1af®

dﬁe i . 3
. IfBisa ant\ge are in a ffiotigemidx, B wins, regardless of whether or not
she re s yfore A does
2. Ifgjsa and we a rac®otice jdx, B wins if she records properly
I. Record& Xist to pr ly BFPs and mortgagees (creditors).
iv. A®EP isorywho:
Whases Rlagkacre T8 value; and
Ithout g 'Rt someone else got there first.
v VI WO Toutine % bNs:
@ 1. Th MCment sale: B paid 50k for Blackacre when its FMV is 100k. B is

still r for value.

f the doomed donee: recording statutes don’t protect donees, heirs, or
unless the shelter rule applies.

vi. The 3 fogns of notice that a buyer may potentially be charged with are (AIR):

2.

1. Actual
a. Prior to B’s closing, B gets literal knowledge of A’s existence.
2. Inquiry

a. Whether he looks or not, B is on inquiry notice of whatever an exam of the
land would show. The buyer of real estate has a duty to inspect before
transfer of title to see, for example, whether anyone else is in possession.
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b. If another is in possession, B is on inquiry notice, regardless of whether
buyer actually bothered to inspect or not.

c. If arecorded instrument makes reference to an unrecorded transaction,
grantee is on inquiry notice of whatever a reasonable follgw up would
show.

3. Record
a. Bis on record notice of A’s deed if at the time B_take eed was

recorded properly.
vii. The recording statutes
1. The notice statute
a. A conveyance of an interest in land shalg not b&valid against any

subsequent purchaser for value, without Mg ereof, s the
conveyance is recorded. .
b. If, at the time B takes, he is a aaminS. It won’tfnatt A may

ultimately record first, bejg xes. It won’t the A vs. B

contest that B never recq @

2. The race notice statute

a. Any conveyance intel ™8t in land | nO@he valid aggj
subsequent p ser N Vvalue, with ereof, w nv fcmce
is first recorged.

b. To prevail ust e a BFP a win the ra

3. ' A otice jdgfB’s statuggls a subscQueBEP Will be
ptly and gopgy recorded before In other words,
e CQgelgg#On places late on rec tice, th®reby defeating

e recorded properly,
ce of recorded docs capable of
e chain of title is established

willprevail against any entity that the
hav vailed against. In other words, the

the status of her transferor, and thereby steps
e BFP even though she otherwise fails to meet the
FP status.

- Deed

' % kacre to A, who does not record. Then, A sells to B. Be
N tha

wn

B deed, even though recorded, is not connected to the chain of
cause it contains a missing grantor. O to A link is missing from the
ords, so the A to B deed is a wild deed.
he rule - if a deed, entered on the records (A to B), has a grantor
unconnected to the chain of title (O to A), the deed is a wild deed. It is
incapable of giving record notice of its existence.

d. O, our initial double dealer and grantor, then sells Blackacre to C. Assume
C has not actual or inquiry knowledge of the Oto Aor Ato B
conveyance. C records.

i. Bvs. C, who prevails?
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1. Cwins, in both a notice and race-notice state. C wins in a
notice state because at the time C takes she is a BFP.
2. Cwins in a race-notice because she is first to record who is

a BFP.
3. Estoppel by deed
a. One who conveys realty in which he has no interestgagst from
denying the validity of that conveyance if he late e previously

transferred interest.

IX.  MORTGAGES
a. C s acreditor who is thinking of lending O 50K. O offers Blagkacre & collateral.

i. How does one create a mortgage?

1. A mortgage is the conveyance of a sec 'nteregt in land, § the
parties to be collateral.

2. A mortgage is the union of 2 elegseg

a. Adebt Q
b. A voluntary lien in . gl to secure \
3. Debtor is mortgagor; cr is morgagee.
4. The mortgage typical ust IIN writing totgat SoF. Thi legaf
mortgage. < ,
: ' tan
. OTNe

ii. The equitable mortgage

money. e parties at
owever, instead ting a note or

Black CW olute on its face.
" 0 show the parties’
eBFP owns the land. O’s only

gynroceeds.
cparties’ rigshts?

i t , i
urse is to C
rtgage en ¢
Unless an% closure, dgbtg rtgagor has title and right to possess.

procee

oNgagee has a

fer interests.

sfers a properly transferred note.
rtgagee sfer his interest by:

1. &h
. The crmﬁg
. En ing note an ivering it to transferee; OR
Vuting gaRarate O8eument of assignment.
v the notg sed and delivered, the transferee is eligible to become a holder

ses include:
ck of consideration
raud in the inducement
c. Unconscionability
d. Waiver
e. Estoppel
5. Thus, the holder in due course may foreclose the mortgage despite any such
personal defense. By contrast, the holder in due course is still subject to REAL
defenses that the maker might raise.
6. MAD FIFI(4), the REAL defenses:
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Material,
Alternation
Duress
F
I
Fraud in the factum (a lie about the instrument)
Incapacity
Illegality
Infancy
j. Insolvency
7. To be a holder in due course of the note, the gllowifg criteria must be met:
a. The note must be negotiable, made pay he na ortgagee
b. The original note must be ind agee
c. The original note must be de opy is
unacceptable
d. The transferee must tal
illegality \
e. The transferee aning som ouMthat
is more than i ¢
vi. If O, our debtor-mortgagof sells i ortgage

o, Y ank. First
% after, on Jan 15,
no actu owled®e of the lien.
ts deed.

. ording statutes apply to
engakes subject to a properly

agre to B?

i R =

witho® notice of any

1. OnJan 10,
Bank prompt

X Thus, if O dOWh’t pay, the mortgage may be foreclosed.
?
Th

b. Forecld v
" that o OQgee-creditor must look to the land for satisfaction, how must he
roceed”
1. ort

ecWfiust foreclose by proper judicial action. At foreclosure, the land

iSs le proceeds go to satisfying the debt.

m the sale of Blackacre are less than the amount owed, mortgagee
brings cy action against debtor.

ii. If there i%@ surplus, junior liens are paid in order of their priority. Remaining surplus
goes back'to debtor.

iv. Blackacre has a FMV of 50k and is subject to 3 mortgages executed by its owner, Madge.
First Bank, with first priority, is owed 30k. Second Bank, with second priority, is owed
15k. Third Bank, with third priority, is owed 10k. Assume that First Bank’s mortgage is
foreclosed, and that Blackacre is sold for 50k. How will the funds be distributed?

1. Attorney’s fees, foreclosure expenses, any accrued interest on First Bank’s lien.
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2. The sale proceeds are then used to pay off the mortgages in the order of their
priority. Each claimant is entitled to satisfaction in full before a subordinate
lienholder may take. Thus, First Bank takes 30k, Second Bank takes 15k.
Remaining balance is applied to 3" bank - 5k. Third Bank shoyld be able to
proceed for a deficiency judgment.

c. Effect of foreclosure on various interests
i. Foreclosure will terminate interests junior to the mortgage beigg d but will

not affect senior interests.
E rder with the
s satisfaction of

1. This means that junior lienholders will be paid in desd
proceeds from the sale, assuming funds are left ft
superior claims. Junior lienholders should be al§e to p/§ceed for a deficiency

judgment. But once foreclosure of a superior cl occurrggfwith the
proceeds distributed appropriately, junj nholgers can nogl to
Blackacre for satisfaction. !

2. Those with interests subordinate jpstigQS®gf the foreclo rty are necessary

particularly if creditor w, proeeed agai ebt®for a perso

parties to the foreclosure action
3. The debtor-mortgagor is 2
i to

judgment.
4. Failure to include aflecessgy party resyss®®n t ervation
claim despite the foRgclosuge and sale. necessary.

ii. Foreclosure does nd j e mortgage b reclosed. The
' [ i at the D®yer is NOT
personally ligg ni Dysing t or mortgage is not
paid, soo alergeni : d.
1. Bac K Rk ortgage that is being
sed. First
hagnot yet takgl a
re
losed

her not in default or its holder
a. For

est senior to the mortgage being

fo

b. xeclosure econd Bghk’s mortgage won’t affect First Bank’s

. First 's mO™gage will continue on Blackacre in the hands

e foreclogmmg bu

\ he forecla @ yer is not personally liable to First Bank, but if senior
debt is not p p, First Bank can foreclose on the land. The foreclosure

trong incentive to pay off First Bank.

ling apt to proceed at the foreclosure sale brought by Second

o,

Whyer should bid up to 20k, which is the land’s FMV minus the
amount Buyer has to pay to discharge First Bank’s mortgage.
w will the proceeds from the sale be distributed?
i. 15k to Second Bank
ii. 5k to Third Bank (try for a deficiency action)
iii. Buyer then pays off 30k owed to First Bank
d. Priorities
i. As a creditor, you must record. No priority until you properly record.
ii. Once recorded, priority is determined by the norm of first in time first in right.
iii. The purchase money mortgage - a mortgage given to secure a loan that enables the
debtor to acquire the encumbered land.
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1. Clends O 100k so O can purchase Blackacre. C takes as collateral a security
interest in Blackacre. C is a purchase money mortgagee. If C properly records, he
has first priority as to the parcel he financed.

Iv. The purchase money mortgagee’s superpriority

1. CI lends 200k to O, taking a security interest in all of O’s real e
whether now owned or hereafter acquired. This clause is ¢
collateral clause and is permissible.

2. C1 records the mortgage note. 6 months later, C2 leng$
acquire a parcel known as Blueacre, taking back a sed

holdings,
-acquired

nable O to
rest in Blueacre

and recording it. Subsequently, O defaults on al t obligations. All that
he has left is Blueacre. Who has first priority irgBlueade, C1 or C2?
a. C2 has priority as to the parcel it finance ing pr recording.

v. Subordination agreements are OK. A senior r mgy agree tQgs te its
priority t 0 a junior creditor. !

e. Redemption
i. Redemption in equity
1. Equitable redemption is ungg®r gnized up t of sale. w time
btore

prior to the foreclosure s e try to em e land.
2. Once a valid foreclosyggyhas n place, thely itable re on js®
gone.
3. The right of equitab¥g redeg@iption is exgrci Y paying i ayments
plus interest T .
. Ans an accedgratigh clalse, the full N us accrued
i _ st be paid.

tgagor m T wal¥e the right ®yr in the mortgage
' tTon.
ate

, e deQor¥nortgagor a statutory right to
TN pegfOd after the geclogire sale has occurred (typically 6

r
r). re recgzed, stawrory redemption applies after
foreclosufyThe unt to be @aidg
e original g#ot.
@ 2. tiat rec his, ortgagor will have the right to possess
or

sually the foreclosure sale price rather than
riod. When a mortgagor redeems, the effect is to

nd an adjacent landowner’s excavation causes that improved
be liable ONLY if he was NEGLIGENT.

ctiony, its improv uld have collapsed in its natural state.

XI.  WATER RIGHTS
a. The 2 major syRems for determining the allocation of water in water-courses, such as
streams, rivers ahd lakes:
i. The riparian doctrine
1. The water belongs to those who own the land bordering the watercourse.

2. These people are known as riparians, who share the right of reasonable use of the
water.
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3. Thus, one riparian will be liable if his or her use unreasonable interferes with the
other’s use.
ii. The prior appropriation doctrine
1. The water belongs initially to the state, but the right to divert it apd use it can be
acquired by an individual, regardless of whether or not he happe be a riparian
owner.
2. Rights are determined by priority of beneficial use. Thelgc location is
divert and use
y productive or
wtficient to create the

water from a watercourse merely by being the first to

beneficial use of the water, including use for a ure
appropriation right.
is not confined to a known channel
i. The surface owner is entitled to make reasont = ever, the!Ise ot be
meltin ow, an®which have not
1. Alandowner may ch e or make
his land to combat f surface .

b. Groundwater, also known as percolating water: water bene surfa he earth that
wasteful.
c. Surface waters: those which come from rai
yet reached a natural watercourse or b
i. The common enemy rule
2N
0
common enemy rul

XIl.  POSSESSOR’S RIGHTS
a. The possessor of lad
i. Trespass

rence wWith another’s use and enjoyment of

. Unlike nuisance ggf8s ML reggiire tangible physical invasion. Thus, odors
angnois [a*give ris nui , but not a trespass.
TDOM%
t

overnmdgt’s 5 power to takeNgivate property for public use in exchange for just
bl 0¥ acts of g pental condemnation

i
Lor example, t gent condemns your land to make way for a public highway.
i governmental regulation that, although not intended to be a
onomic wipeout).
ory taking:
i. Gov’t r compensate the owner; OR
ii. Terminat§the regulation and pay owner for damages that occurred while it was in effect.

XIV. ZONING
a. Pursuant to its police powers, government may enact statutes to reasonably control land use.
b. Variance
i. The principal means to achieve flexibility in zoning. Must show:
1. Undue hardship
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2. Variance won’t decrease neighboring property values
ii. The variance is granted or denied by administrative action.
c. The nonconforming use
i. A once lawful, existing use now deemed nonconforming by a new zoning ordinance. It
cannot be eliminated all at once unless just compensation is paid.
ii. Otherwise, it could be deemed an unconstitutional taking.
d. Unconstitutional exactions
i. Exactions are those amenities gov’t seeks in exchange for graffting 4
Ii. To pass constitutional scrutiny, exactions must be reasonabld

to the impact of the proposed d
¢

pssion to build.
n nature and scope
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