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PROFESSIONAL RESPONSIBILITY

ORGANIZING THE ESSAY

a. The lawyer has a duty of to

b. The bulk of duties are those owed to your clients. These are:
i. Confidentiality

i. Loyalty

iii. Financial responsibilities %
iv. Competence
v. And other reasonable things O

c. Duties owed to entities other than your clients
i. Candor/truthfulness to court

ii. Fairness to adversaries (parties ir counsel) E
iii. Dignity/decorum to professi
lic

iv. And other reasonable thing to thirg parties an
atign of a clignt whh r consent.

clien requested it onfldentlal or
arrass the c

.o' t confidential communications

ent Model Rule of confidentiality applies
e inform on IS priygfeged; it is broader.
i g to legal services

from the client or his agents, unlike
does NOT matter

the clie s after consultation, a lawyer may reveal otherwise
confide ation.
S %%

antial bodily harm
u may reveal what’s necessary to prevent a given act if you reasonably
elieve disclosure is necessary to prevent a crime likely to result in
reasonably certain death or substantial bodily harm. The ABA does not
require a criminal act.
i. InCA, you must first, if reasonable under the circumstances,
1. Make a good faith effort to persuade the client not to
commit the act; and
2. Inform the client of your decision to reveal his confidences.
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2. Fraud or financial crimes
a. In CA, there is no financial exception to confidentiality
b. ABA, yes, if client used or is using your services to commit the crime, and
the disclosure would prevent or mitigate substantial finangial loss.
3. Defending yourself
a. If sued for malpractice, if client brings disciplinary
refuses to pay you, forcing you to sue him for feg eveal
confidential info in all of these proceedings to ur claim or
defense.
4. If compelled by law, final ct order, or other con ng

fl duties

I1l.  THE DUTY OF LOYALTY TO YOUR CLIENT: CONFLICTS REST
a. The black letter law
i. You have a duty of loyalty to your client. If 4 - ?you, anotffer cli rathird
party materially limits or is adverse to 1Qx# entation, yo conflict of
interest.
1. If conflicts emerge only aftgre i [ hem and & further
consent. Flag and discus
ii. Rule
1. You must not take gifi the rgpresentatio
sent gveryone effgcti

eIievay represent
/e sta d — some conflicts

y waive others such

ycatio
N&/md all the rs ofyour firm share conflicts. This includes
awyers th k toB®Mer closely or share responsibilities.

follows themgruleNgr disqualification, but does not subject a lawyer
\ Exceptions:

puted conflicts under its ethical rules.

A hen a@enflict arises from previous government service; and
en the conflict of the lawyer arises from a purely personal

% ionship that would not affect the ability of other firm members
Frepresent the client.

1. In these cases, an ethical wall may make representation
reasonable by blocking off any contact on the matter
between the lawyer with the conflict and other lawyers in
the firm.

iv. Remedies
1. Depends on the posture of the case, but consider:
a. Refuse to take the case

b. Advise multiple clients to get separate counsel
c. And/or withdraw

2
Bar Exam Doctor



b. Conflicts between lawyer and client
i. Business transactions or adverse interests
1. You may enter into business with a client or obtain an interest adverse to hers
only if:

a. The terms are fair to the client
b. Fully disclosed in understandable writing
c. The client has an opportunity to consult an outsigeJa d
d. Your client provides written consent.

2. Transactions

a. Accepting payment in the form of share to | to the value of the
services provided by the law firm - yog may &b so if it is fair and
reasonable under the circumstances kno e lawy en the interest

is acquired.
3. Board service ¢
a. There is no automatic bar, . on the boa ectors of a
corporate client, althoug % omly disc d, asW is likely to

compromise duties gPlo

e
alty agll confidenti \
b. Public service e 10N
i. You ervi a director, @figg® ember of gl serfices
orgagiizationgthat 1s not y; mployg¥ as long a:

rticipate i pON or actio Ization

alpractice ou enter into a

our cliggfs.
ii. Limiting liability
1. 3 ligh’s right tv for ethical or other
. - . g

i if the clj fleendently represented in
makinggne t.
. Ifa later'W0es ma alprat®e claim against you, you can only
seflfg afteryyritten advige t client to consult an outside lawyer first.
cation ri tracts
1. C cept clie er t to lawyer rights to client’s story?

A > ma CA ®ge law discourages Ks before the end of
\ oceedin lerates them if the judge is satisfied that the client
clearly unde ds and consents.
OT D%ore representation has ended.
pur client
CA proWy omise of paying a prospective client’s debts, but allows loans
cluding non-litigation matters) for any purpose after the lawyer
is a written 10U.
O financial assistance, except for costs and litigation expenses when
Ing an indigent and the advance of litigation expenses in contingent fee
CRES.
v. Use of information
1. Use or communication of info relating to the representation of a client to her
disadvantage and without consent violates the duties of both loyalty and
confidentiality.
vi. Gifts to the lawyer or lawyer’s family

3

Bar Exam Doctor



1. 'You must not solicit a substantial gift from a client, or draft a legal instrument for
a client who is not your close relative if it provides a substantial gift to you or
your relative.
vii. Close relationships with the lawyer for the other side

1. You can’t oppose a party represented by a relative without info client
consent.
2. Close relations include immediate family — parent, child _sSIbMg; spouse, and
other intimates.
a. CA explicitly recognizes intimates, e.g., shack
b. This conflict is NOT imputed to other fi e
viii. Trial counsel as necessary witness
1. CA prohibits attorneys from testifying in jury tr ss the consents in
writing.
2. The ABA is more restrictive: you ca wi n the same
trial unless your appearance as a g i lient and:
a. Your testimony is unco value of

services rendered; g

b. If your distinctiv. etome itN@rawal wou m&
substantial haggghip oMge client. ¢
c. Conflicts between clients

i. Ingeneral
ents with MQtegfal contlicts with the consent of all,
g proper if thelQteyfSts are i al cont¥ict.

exaco is representing it in a securities

rpof®& merger. May you now take the labor claim

. . ibit you from taking a case adverse to a client you are
enting, regardless of the relationship of the cases.
. Al prohibit, but it is rarely reasonable.
. A does not extend this prohibition to representing a
and his insurance company as joint clients, where the
i nterest in each matter is only as an indemnity provider.
i nsistent positions
ourself arguing both for and against the constitutionality of mandatory
g laws in two different appeals. Is that OK?
a. Yes, with the consent of both clients, but if either would be disadvantaged
you must withdraw.
v. Multiple clients in the same matter
1. Examples of representation of multiple clients or matters in which you might act
as an intermediary are representing:
a. Insured and insurance company
b. A corporation and any of its directors, officers, employees, or shareholders
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c. Both spouses in a divorce or will.

2. In criminal matters, dual representation may not only compromise your loyalty,
but also impede the 6™ Am’s guarantee of effective assistance of counsel.

vi. New clients in matters related to former clients’

1. If confidential info from another client might be relevant to wor a new

client’s matter, you may be violating your continuing duty i

well as your duty of loyalty to your former client.

2. 'You cannot take on a new client with interests materig RSWto a former

client without the former’s consent.
3. Ask: do the representations overlap in function,
a. If yes, there is a problem.

gigemen es by
e that
knowledge today to represent Christi r action adminst Brgfey?

a. No. use of nonpublic confjsiag ' former client is

unreasonable.
ion againsﬂitney?

5. If you left your firm, can it
material Mo g
gon th e of the same

a. Maybe. Imputed
nd sub®tantially on a

i. The
ii. Any femainjng lawyer h

e pecific issues, then it
vate practice.

-]
, <
o
@ =
g 3
3 @
D -
—=h
=

vii. Former gov’t lawyer nowNgQ privjite practic

ter.

irm, cafPy o :
reg reg
b. B yo rked at E ring suit against Haliburton, you cannot
end Halibyg®n oygwritten consent of your gov’t employer.
Iyarficatio

other m rs oMgour firm? Yes, if the 3 ABA conditions for an
ception ed disqualification of colleagues of former government
lawyers are

ou are ereened off; and
% do not share any part of the fee in the matter (pre-arranged

ies or partnership shares are OK); and

our gov’t employer is informed.

S besides attorneys

e same rules apply to judges, clerks, arbitrators, mediators.

d. Conflicts due toghird party interference
i. GR
1. Your sole responsibility is to your client, not to any 3" party.
ii. Compensation for your services from a 3" party is permitted only with informed client
consent.
iii. Organizational clients
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1. A lawyer must act in the best interest of the entity, even if an officer, employee,
or other associated person acts to the contrary.
2. Recent federal laws and regs impose stringent rules on securities lawyers:
a. You are in house counsel at Reron. You discover that the,COO has
materially violated securities laws. You must report the r to the CEO
or chief legal counsel of the company. If they do n
to the Board or the highest authority in the compagy.
b. Finally, if you reasonably believe it necessary
substantial injury to the organization or invest

your services were

used, you may disclose confidential inf io Securities
Exchange Commission without client cgasent.
3. New ABA rules similarly mandate reporting up, mit limg®® reporting out.
4. CA merely permits reporting to a high rnal guthority agd outside
reporting. However, federal preempti CA lawye§can
disciplined for complying with t SN Jaw.

V. YOUR FINANCIAL DUTIES TO YOUR C

a. Attorney fees
i. In non-contingent fee cases

i, %
our per
.~ What ggfben
c. Wh our agegiptaken 08
. CA also ri&ires Mgt agreemeifils Sigily
a. \WWOrk not coveyd e gontingency fee will be paid, and
yers’ fe neg le, not some standard percent of recovery.

3. A harging Liswg to antee collection from an award to be written into
CONLINYgNCY agree ut not in hourly fee contracts.
Typewyof actions all g contingent fees
b tingent fee divorces provided the fee arrangement won’t
¢ the breakup of an otherwise salvable marriage.

V_ Und A rul®, contingent fees may NOT be used in domestic relations
S? “ ; or. :
en ,
fore judgment is awarded

wyer has put in a year of work and gets fired by client before case went
trial or settled. If lawyer had a contingent fee agreement with client, can
he recovery any fees?
i. If and when client wins, then lawyer can recover in proportion to
the word he did (quantum meruit).
iii. When are fees to high?
1. CA - fees must not be unconscionably high.
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2. ABA - fees must be reasonable, taking into account labor, novelty, difficulty,
skill and timing required, result obtained, the experience of and other demands of
the attorney, fee arrangement, etc.

3. Bud hires Vinny to represent him in a malpractice action. Vinny drafts a new K
that provides that Vinny will receive 1/3 of the recovery as a co ent fee, and
that if Bud fires Vinny or refuses a settlement offer that Vi
reasonable, then Bud will immediately pay Vinny $500
to date. OK?

a. Contingent fee OK.
b. Refusal of settlement offer as grounds t d K.
c. $500/hr payment is iffy = if it’s a goodffaith vJuation of Vinny’s worth,

then it’s OK.
d. Ifit’s functionally a penalty or hture, then it is ngt le.
4. CA requires a lawyer to agree to sub ipation to settfe fee gig#tes, if the
client wishes. The ABA encouragsssggbMgti

iv. Fee splitting @

1. Iltis generally OK to split f lawyers y

2. 'You may split fees with rs oueerte of y: krm
sureqgd consent.
ea

all work done

and there is written dj
division be proporti
responsible for the

. Excep ‘
law eirs fordags work, ad lawyer fees shared in pension and
safgies foRgon-lawyer@€m es.
. Alaw Iso share cg#frt-¥vardgl legal fees with a nonprofit organization
thagemp recom dt yer.
5. ay pay thgsmguial Cgges of a qualified lawyer referral service.
. Partne& gh non-la providing legal services
hisW prohibited fONgy practicing lawyer.
N - artners, shareholders, officers, or control or direct a

T
Mlawyer :
yer’s RO Qal judgment.
a. an egrer a reciprocal referral arrangement with a non-lawyer
% 0 sSWMal or another lawyer provided it is not exclusive and you explain

ngement to the client at the time of the referral.

along with provision of legal services, a lawyer provides law related
rvices to a client herself, she is subject to the ethical rules. If the services

are provided by a separate entity controlled by the lawyer, she must take

reasonable measures to assure the client knows the protections of a client-

lawyer relationship do not apply.

b. Client trust accounts
i. You have a duty to safeguard your client’s property by labeling it and storing it in a safe
place such as an office safe or bank safe deposit box.
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ii. Money held for the client must be placed in a client trust account. These include moneys
received on his behalf, advances for costs, expenses and fees. No borrowing or
commingling of funds with your personal money allowed.

1. Normally, use an individual, interest bearing trust account to hol
interest belongs to the client.

client funds; the

2. Smaller funds held for a short period of time for several cli can be
deposited into a pooled client trust account. This must beg account. the
interest will first pay the bank’s service charges and th . to the state bar
to fund legal services for the poor.

3. If you have a disputed claim for fees or if a thir y ™ wful claim over
your client’s funds or property in your custody fyou m$t withhold the disputed

portion in the client trust account until resolutio claim.

iii. You have a duty to keep good records for you
of moneys received on his behalf, and pay p

1. CA requires you to keep records
distribution and to make record

3 the st$ its.
V. COMPETENCE AND OTHER COMMGQAl SE DUTIES LIENT ¢
uure subject

a. Duty of competence @
I. You have a duty to render petgit services tent. If yo i

to: \
ounsel in a litN§gtedgMatter y
] knowledge! ness and preparation

pition.

ot -

ter unless you can put in the
lient, or you associate with a

progfitiy®and zgalously pursue your case to completion.
ient IMgQrmed about the case, including settlement offers

and retur one calls 4@ ails.
ii. If qsettlemeNg offer is madegjoint clients, you must convey the offer to all and make
Wee on thaagllvision W the settlement before accepting.
v d. AcogitinoerWsentatic

R is that g to accept or reject any case.
> #rt of your duty to the public and profession:
1. The defenseless or oppressed if your only reason to refuse is selfish;
2. are of work without charge. ABA rules urge 50 hrs of pro bono work a

y&gr for truly indigent clients.

3. Ydu must reject a case if you would violate a law or ethical rule to take it. Typical
problems are if you are not in the physical or mental shape to take the case, or if
the case would require making a frivolous legal argument.

e. Scope of representation
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i. The client makes decisions about her substantive rights. The lawyer makes decisions on
procedure and legal strategy. If you disagree, you can limit the scope of representation,
with client consent.

f. Duties on withdrawal from representation
I. There are 3 ways to leave a case before the matter is resolved:
1. The client fires you
2. 'You must withdraw from a pending case if continuing

a law or

ethical rule
3. You may withdraw from a case if you convince the ¢ pood cause and
your withdrawal will not cause undue delay or t
a. Recognized causes include a client’s fa re to iy contracted fees or
expenses or otherwise fulfilling an oblig you, hi ng illegally,
or his insistence on pursuing a tyo%lflnd repugn prudent.
b. The ABA also recognizes yo rden gendgally hen the

rty of clle @
E PRO

e lawyer’s
|ted commercial speech

V1. DUTIES OF CANDOR TO TH
ADVERTISING AND SOLICI
a. The basic idea
i. Astatecanr
constituti
doctrige.

t®solicit personal injury or
e restriction is constitutional if:

§terest; and

r miading.

terial information.
Xpectations or make unverifiable comparisons.

roper any ad that contains guarantees, warranties, or
of a result.

il airs of leg
1. Yo amour fields of practice, such as practice limited to federal cts.
2. You dvertise claims of specialization unless you are a certified
ii. Advert st not harass or solicit someone who has indicated that she wants to
be left al§ne.

1. Targeted direct mail is OK, but must meet exact guidelines for labeling as
Advertising Material.
iv. Every ad must be labeled as advertising and, if applicable, a dramatization or
impersonation.
1. It must identify at least one lawyer responsible for its contents. You must keep
records of the content and placement of any ad for 2 years.
9
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c. Solicitation
i. The rule, with built-in exceptions:

1. Do not seek professional employment for pecuniary gain by initiating a live or
telephone contact with a prospective client with whom you have po professional,
personal, or family relationship.

a. CA reads live or telephone narrowly - does not co
b. ABA - solicitation extends to real time electronj

2. CA does presume that communications made at the sgffhe O gn gcident or en
route to a medical facility are improper, as are comm 5 to potential clients
that you should know are not in the physical or al Smiasf0 exercise reasonable
judgment.

ii. Runners and cappers (agents) can’t do anything tha er cang .

VII.  DUTY OF CANDOR TO THE COURT AND FAIRNE%\’R ADVERSA

a. Basic idea

i. A lawyer is prohibited from engaging i d&t Mvolvinggishonesty®fraud, deceit or
misrepresentation.

b. Duty to present facts and evidence tr Il
i. You must refuse to make a f stateMyent of materi fer evide ki is
false to a tribunal or fail to #orrect g false state ataglal fact or t
t

0
previously made or present§ to thg tribunal.
ii. Client perjury
gly facilita€g clight pefjury.
case, you muoNgrefgfSe to cal W an witness if you
gself.
% Am right to 4gee heir own behalf and a 6™

2.

1. You must no
unsel also has an ethical
, take reasonable remedial
ru ly or not to take the stand. Then, if that
aw the case. Then, if that fails:

allo to testify in narrative fashion, but do not further
\ ABA: tell th&glge.
W o
a

if, onl er the Moceeding ends, the client tells you that he lied?
Tolft Qable remedial measures along the lines above, but your duties

v e

assist a witness to testify falsely or become unavailable. Unless

local law p you may pay basic expenses of a witness and reasonable fees for
expert @MegEssty, so long as the payment is not contingent on the content of the
testimo
c. Duty to produc®evidence
i. Basicide

1. You must not suppress any evidence that you or your client has a legal obligation
to reveal and produce, regardless of your duty of loyalty. You must not obstruct
access to or tamper with fruits or instrumentalities of a crime.

2. Draw a line between physical evidence and confidential information
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a. If client brings you the gun he used to kill his father with, you must turn
over the fun, but you may not disclose what client told you about the gun.
ii. Interference with evidence
1. What if your client tells you that he threw the emptied gun into tQe bushes behind
his house? Your investigator finds it but leaves it untouched. M ou tell the
authorities about it?
a. No; you can look but don’t touch.
b. If your investigator retrieves the gun and exa
compelled to produce it for the authorities? @
i. Yes. She may also be compelled stiwa#€re she found it
because an attorney or his agent@nay béggompelled to testify as to

the original location or condition ence th moved or
altered.
ii. You may not reveal t Q #e informdion the gun’s
location because i
c. A lawyer may retain eviflence 1 a%easonalggtime to Mepare his client’s
case, e.g., to condu so 1oy as they w\@r or destr(xhe
iii. Prosecutors have a special to ™Rgely disclosefgy vorabl defdhse

evidence.
iv. Volunteering informatio
1. Ex parte proceeding§are uggisual com

candor to 4ge gind Tairness to your gemary require you
ormation, ovengdingfthe nor resu on that you not
ful to yoC‘ nt’s c¥e.
enWof law to u ect to discipline. You have an

she then be

ns with theg AhSUt your

to adverse authority if it’s from a

w or defenseffli ical

Nt from c jtti crime reasonably likely to result in death
NANjury

th ABA rules, such disclosure is permissive (although some jdx

e disclosure)\gie ABA does not require a criminal act.

Qo Cri causing substantial financial loss
revealing confidences to prevent or rectify these crimes
your services were employed in the crime.

presentation would require you to commit or assist in committing a
must withdraw.

lient persists in actions that you reasonably believe are criminal or
dulent, but you are not assisting in a crime, you may withdraw.

VIIl. ADDITIONAL DUTIES OF FAIRNESS
a. Thegeneral rule
i. The lawyer has a duty to behave honestly in all dealings, whether or not engaged in the
practice of law.
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ii. When there are no explicit rules, you must act to promote public confidence in the
integrity and efficiency of the legal system and profession.
b. Dealing fairly with others
i. Communication with adversaries and third parties
1. 'You must not lie to people or mislead them as to your interests.
violate the legal rights of a person in order to obtain evide
no purpose but to delay, burden or embarrass them.
ii. Communication with a party represented by counsel on th
1. Unless authorized by law, you must not communicate

must not

your inquiry
arty you know is

represented by counsel on the matter without ¢ t gfounsel
a. This rule does not apply if the party is sgeking &second legal opinion.
b. The ABA extends this to all persons rep by co
2. In CA, consent is required for intervie n officer, direcjo ging

agent.
a. The prohibition extends tges ent employ
might bind or be impute '

e communication
an admission on

its part. N
3. No consent required bef terviewing a foryM»emMgoyee, but cagyf shoUN be
taken to respect your g@agonen®g attorney-cli . ¢
c. Dealing with the press
i. The D’s right to a fair trial Rbalaniled against and publi : OW.
ii. You and your agent statemeg¥s that yogeaSgpably™should know
have a substant P [ dicing the case.x'

ine bogRNg information,
b

htenffg i

Vﬁe or is to se

, ot just to win cases.
criminal defense or civil attorneys.

on or asking for
iIONgr ethical olj#a
i \ atory evidence, they must have probable

ubstantial undue
sUCh as pr ge

XNITY OFT OURT AND ADDITIONAL DUTIES
a. Duty toW e impagiaality an®decorum of the tribunal

% body improperly.
\ (0
Nl

rial you must not talk to any prospective or empanelled juror.
Pver, if local law permits, you may interview jurors so long as
ass them or influence their future jury service.

rring to inadmissible material, alluding to matters unsupported by
ence, asserting personal knowledge of facts at issue.

iii. Duty to pFeserve the decorum of the tribunal

1. Refrain from abusive or obstreperous conduct, belligerence, or theatrics.
b. Duty to expedite cases
i. In CA, you must not delay cases to harass an adversary, or for your own personal gain or
convenience.
ii. Under ABA rules, you have an affirmative duty to expedite cases.
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iii. You have a duty to follow valid procedural rules or ct orders, unless you are making a
good faith challenge to their validity. You must not abuse or obstruct discovery.
c. Additional duties to the profession and public
i. A lawyer must not engage in unauthorized — or unlicensed — practice of Jaw to safeguard

the public from incompetence. Practice in a state while suspended or in Yg\ch you are not

admitted is a violation unless allowed by law, a pro hac vice order

under limited exceptions.
1. In 2004, CA adopted rules of ct governing out-of-statg S the categories

of:
a. Registered legal service attorneys,
b. Registered in-house counsel for an instigution (Rut no individual
representation or ct appearances),
c. Litigating and
d. Non-litigating attorneys prac
2. The rules generally require the lgymg
satisfy continuing legal educatig
3. Less restrictive ABA rules
temporary practice by a
a. The lawyer assagl
participates j
b. The service

ly relate@§toWge lawVer’s practice
re not service the forum

Yition of the rules in
A, dge.
gt reporting of the lawyer’s being

es, food™d civilly liable for fraud or breach of
idx, or under certain conditions, sued for

F SUB
a. ordinates
I. 1T 9gu are ufMyer the control upervision of another attorney who ratifies or orders you

A aci®n violatigeathe ethiWl rules, is that OK?
depend

Q a.
dISy .
thical responsibility if it is a debatable problem: partner is solely

ponsible.
our supervising partner’s ethical responsibility: if he ratified the action
r knew of the conduct and failed to take action, it is a violation.

responsibility if it is a clear violation: you are subject to

0
b. Managing partners
I. Must make reasonable efforts to ensure that everyone’s conduct in a firm, including non-
lawyer assistants, comports with the professional obligations of a lawyer.
c. Inaction
i. In CA, you can be disciplined for merely knowing about a fellow firm member’s
disciplinary violation and doing nothing to prevent it.
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