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CRIMINAL LAW

l. JDX
a. State acquires jdx to adjudicate the crime if the conduct happe@ e result happened
there.
b. As to crimes of omission, their jdx lies where the act shauld ha perforgffed.

. MERGER
a. Solicitation and attempt merge into the substanj®

b. Conspiracy does NOT merge with the subst n

c. Double jeopardy prohibits trial or convic

been put in jeopardy for the greater offeflSes

P\

offen &has

Il. ESSENTIAL ELEMENTS OF CRIM
a. Actus reus
i. ical act or failed to

to rescu
a legal oty act, which can arise in 1 of 5 circumstances:

ese qualify for additional defenses not available for other kinds of crime
voluntary intoxication and mistake, no matter how reasonable or
unreasonable, silly or preposterous)

a. Only 2 malice crimes on the bar: murder and arson
3. General intent

a. Catch-all category
4. Strict liability
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a. Any defense that negates intention cannot be a defense to the no-intent
crimes of strict liability

ii. Specific intent crimes (memorize)
1. Solicitation — intent to have the person solicited commit the cri
2. Conspiracy — intent to have the crime completed
3. Attempt - intent to complete the crime
4. First degree murder - premeditation

a. [BIB: If in the question on the bar exam, you sé @ d murder just
sitting there by itself, the examiners wi A ean common law
murder, which today is murder in the segond d&yree. Murder is a malice
crime, not a specific intent crime, S0 YOUN T be 0 use the

defenses that apply to specific i crimﬁs.
i. First degree murder | ahigiNtent crim

nd n use one
ecific intent crimes
urder back to

&

quire onlygPreCRTess ghsregard of an obvious or high risk that the
| resul occu®

ntioned are general intent crimes unless they qualify for
ility.

v. Transfergd intent

Vi.

1. AlWays 2 crimes when D wants to shoot one person, but kills another: guilty of

murder for person killed, guilty of attempted murder for the other person who D
shot at but missed.

2. NEVER merge any crimes that have different victims.

Strict liability
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1. Formula for strict liability:
a. If the crime is in the administrative, regulatory, or morality area, and
you don’t see any adverbs like knowingly, willingly, intentionally, the
statute was meant to be a no intent crime of strict liabili
2. Questions 16 and 17 on page 302 multistate volume 2
a. Mistake of fact is only a defense when it negates in
a defense to strict liability crimes.

b. Consent of the victim is almost never a defens@c try.
d. Model Penal Code analysis of fault

i. Purposely, knowingly, or recklessly

&L cannot be

1. When a statute requires that D act purposely, knSyg ,orre ly, a
subjective standard is used.
2. Purposely ¢
a. A person acts purposely \iyseg onscious ob{®wmigl0 engage in certain
conduct or cause a certa
3. Knowingly
a. A person acts kn ly he is th&his conductg
particular nat r kn@s that his co N (Wecessarilfor iRely

cause a partiular regult.
b. Knowing coRguct s@tisfies a st iring willf
4. Recklessly
. e knows of a substaRgiaMend unjustifiable
oing N gCi i ds g
E iS ™ot enough.
i NNy e of a substantial and
ish Rl deviation from the standard

ly, an objective standard is used.

\crime i nd er foreseeable crimes.

accompligmgiabilMyg for being merely present when the crime was
ling the p @ en if they seem to be consenting to the crime. Person
IN ON THESKIME.
,Jrties t0 e

engaged in the act or omission that constitutes the offense or
ocent agent to do so

degree

0 aided, commanded, or encouraged the principal and was present at

Accessorg before the fact
1. Person who assisted or encouraged but was not present
iv. Accessory after the fact
1. Person who, with knowledge that the other committed a felony, assisted him to
escape arrest or punishment
d. Modern statutes

3

Bar Exam Doctor



V.

% Elemen\j

. Agr

&. IHW
v tent to

i. All parties to a crime, except for the accessory after the fact, can now be found guilty of
the principal offense.
e. Withdrawal

i. A person who effectively withdraws from a crime before it is committed cannot be held

guilty as an accomplice.
ii. Withdrawal must occur before the crime becomes unstoppable.
1. Repudiation is sufficient withdrawal for mere encourag
2. Attempt to neutralize assistance is required if particip, eNpeyond mere

encouragement.

iii. notifying the police or taking other action to prevent th

INCHOATE OFFENSES
a. Solicitation
i. Solicitation is asking someone to commit a
commit the crime.

% intent tha the n solicited

ii. It ends when you ask them.
iii. If person agrees to do it, it becomegg® cqgspirggly and the so g Mmerges arf§the only
crime left when they agree to d conspmacy.
iv. Defenses ¢
1. Itis no defense thatfhe pergon solicited gemot cqnvighed or tha e
solicited could not iyfact hive been su
. i 4 that person solicitor can be

13 attempt, both parties
but does not even commit acts
ab® for conspiracy.

htion and these other offenses.

e Sure thar the people are pursuing an UNLAWFUL
for on to enter own house with another person

ent b/w 2 or'Ngre persons
R0 an dreement
e objective of the agreement

d in furtherance of the conspiracy and were foreseeable.

Kement

have to be express.

do not need any written or spoken words of agreement.

It may be inferred from joint activity.

A conspiracy at common law must involve a meeting of minds between at least 2
independent persons.

5. Wharton Rule
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a. Where 2 or more people are necessary for the commission of the
substantive offense, there is no crime o conspiracy unless more parties
participate in the agreement than are necessary for the crime.

v. Effect of acquittal of some conspirators
1. Under the traditional view, the acquittal of all persons with whoRRg D is alleged
to have conspired precludes conviction of the remaining D
2. Under the MPC unilateral approach, D can be convicted.g
of whether the other parties have all been acquitted or,
vi. Overt act
1. The majority rule in this country says that in or g
conspiracy, there must be an agreement plus anfovert jt.
a. Any little act will do.

cy regardless
g agreement.

I. Ex: making phone call uit people
ii. Showing up at the pla to rob
2. The minority rule and the comm e grounded @ik for conspiracy with

the agreement itself.

e
2. Unless agreed to in a ce, of conceal part of piLa

viii. Impossibility
1. NOT a defense to c&gspira
ayd from liability f N piracy itself.
Ot conspirags’ crimes.
i i at notifies all

ix. Withdrawal
uSt be given in time for

vii. Termination of conspiracy x
1. A conspiracy usually ter, su comp% wrongful gifecti

ii. i ili ttempt.
1. {o imi t, which requires that the act be dangerously
% tion of the crime.
. To most state cr al codes and the MPC require that the act or omission
Vitute a yalglantialep in a course of conduct planned to culminate in the
mmissig Qcrime.
i actidl imposstgi g¥fense
limp efense

i
a 0
v.2 Abandonm defense
1. e intent and committed an overt act, she is guilty of attempt despite the
she changed her mind and abandoned the plan before the intended crime
completed.
vi. Attempt nierges with the completed crime.

VI.  RESPONSIBILITY AND CRIMINAL CAPACITY

a. Insanity
i. M’Naghten
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1. Attime of his conduct, D lacked ability to know wrongfulness of his actions or
understand the nature and quality of his actions.
ii. Irresistible impulse
1. D lacked capacity for self-control and free choice.
iii. Durham rule
1. D’s conduct was a product of a mental illness.
iv. MPC
1. D lacked the substantial capacity to:
a. Appreciate the criminality of his conduct; or

b. Conform his conduct to the requireme la
v. Mental condition during criminal proceedings
1. Under the DPC, D may not be tried, convicted, ced if result of a

mental disease or defect, he is unable
a. To understand the nature of t i ﬁs being bigugh st him; or
b. To assist his lawyer in thegsg ion of his de
2. D may not be executed if he is | p orunderst
of the punishment.

b. Intoxication *
i. Involuntary intoxication
crl

ture and purpose

1. A form of insanity.

2. Both insanity i ation areglefenses s, including
the no intent ict li \”

3. Involu i Ki intoxica®ng substance

: ng o t
i i , undé¥direct dureSy by another, or
N i , unaware of e’s intoxicating effect.
ii. i
. ifjgli crimes. @

ssness, negligence, or strict

nsegcr Iving mali
Intoxicati%o tary if it igthe It of the intentional taking without duress

of a su nown to begfit ati
UnderN inal liabi

ii. U% ttable presu on of no criminal liability.

on-Oeadly fo
1. Avjctim non-deadly force in self-defense any time the victim reasonably

belicNgs rce is about to be used on them.

Deadl
1. - allows victim to use deadly force in self-defense any time victim
reQsonably believes that deadly force is about to be used on them.
2. Minority: requires victim, prior to using deadly force, to retreat if it safe to do so.
a. 3exceptions to duty to retreat:
i. Inyour home
ii. If victim of rape or robbery
iii. Police officers have no duty to retreat
ii. Use of self defense by an original aggressor
6
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1. Only allowed if original aggressor withdraws and communicates the withdrawal
to the original victim.

e. Defense of others

D has the right to defend others if she reasonably believes that the perso§gsisted has the
legal right to use force in his own defense.
All that is necessary is the reasonable appearance of the right tgus

f. Defense of a dwelling

Deadly force may NEVER be used solely to defend yo
Force cannot be used to regain possession of property rongf ly taken unless the person

using force is in immediate pursuit of the taker.
g. Crlme prevention

Non-deadly force may be used to the exigs
prevent a felony or serious breach of t peac
Deadly force is reasonably only if }
felony involving risk to human |3

reasonably necessary to

h. Use of force to effectuate arrest @
. Non-deadly force may be uSgd by @blice officdgs | asonably a eSsary to

effectuate an arrest.
ii. Deadly force is reasé oply if it is n€gesgfry to prevent a felonYyes@pe and the felon

d|Iy harm
& to us ondeadly

ke an arrest if a
r asonable grounds to

EXCEFK@

gtion (specific intent crimes).
: |ty crimes.

APPLICATION OF THE DEFENSE

cific intent Any mistake (no matter how reasonable, unreasonable
’ or silly)
"f alice and gogral ijtent Reasonable mistakes only
Strict liability Never

k. Consent

Do not indulge a consent of the victim defense on the bar exam.

I. Entrapment

Very narrow defense, almost never available because predisposition on the part of D to
commit the crime negates entrapment.
Elements:
7
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1. The criminal design originated with law enforcement officers; and
2. D was not predisposed to commit the crime prior to contact by the gov’t.

Vil. COMMON LAW CRIMES

a. Battery
i. Completed assault.

ii. Battery is an unlawful application of force to the person of anot Wy in either
bodily injury or an offensive touching. Needs not be intentio
iii. General intent crime, NEVER strict liability.

b. Assault
i. 2 theories:

1. Assault as an attempted battery (specif ent gime)
2. Assault as a threat (general intent ¢ !
c. Homicide
i. Murder if you show 1 of 4 intents; \
1. Intent to kill

2. Intent to do serious bggily ha

3. Depraved heart/higiffy reckless murder %E >
I might U\ never a&ach voluntary
in (€ facts of thigu™tig you can find some

4. Felony murder
ii. Manslaughter

Id arouse sudden and intense
ordinary person, causing him to

1. Voluntary m
rol;
voked;
ot g¥fficient time between provocation and
ons of a reasonable person to cool; and

id not cool off.

a. jeone while committing a misdemeanor or an unenumerated

Ki 0
0
feMge to underlying felony, he has a defense to felony murder.

itted must be something other than the killing.
must be foreseeable.
iv. Deaths catised while fleeing from a felony are felony murder.
1. Butonce D reaches some point of temporary safety, deaths caused thereafter are
NOT felony murder.
V. Red line view
1. D not liable for death of a co-felon as a result of resistance by victim or police.
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e. Causation
i. Cause-in-fact
1. A D’sconduct is the cause-in-fact of the result if the result would not have
occurred but for the D’s conduct.
ii. Proximate cause
1. A D’s conduct is the proximate cause of the result if the re is al and
probable consequence of the conduct.

f. False imprisonment Q
i. Consists of the unlawful confinement of a person with S nsent.

g. Kidnapping
i.  Unlawful confinement of a person that involves either
1. Some movement of the victim; or

2. Concealment of the victim in a secre ¢
VIIl. RAPE
a. The unlawful carnal knowledge of a wom : ot her hus ghout her ewe
consent.
b. Slightest penetration completes the cgiige of Tge. ¢
c. Lack of effective consent exists wiffre:

I. Intercourse is accomplishedqy actjial force

ii. Intercourse is accomg
iii.  The victim is incapa senting d
condition; or

at and ingMediate il RRa
consciousness, intON§ca
iv. Victimis fr .

v. 2 caused to pgsiye that Wle act is no W&
IX. STATUTORY RAPE
a. Consent of v istake acigfte nWefense.
b. Strict lialgakily critge
X. FENSES \

rm
n, or mental

i. §Wrongful gakin

ijp, ”ANd caigyl (asportatk

. Of tang& nal prop
iv. Ofegpother

. W

i I NNt to pe deprive owner of his interest in the property.

-7 Must exggt 2 eghf taking or it is not CL larceny.
2. Takj n the belief that is yours or that you have some right to it is NOT

CL
3. OdWMKS. possession
-w@rdinarily, low level employees have only custody of an employer’s
property and so are guilty of larceny for taking it.
b. A bailee has a greater scope of authority and so is not guilty of larceny for
taking it, but may be guilty of embezzlement.
4. Continuing trespass situation
a. If D wrongfully takes property without the intent to permanently deprive,
and later decides to keep the property, she is guilty of larceny when she
decides to keep it.
9
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b. However, if the original taking was not wrongful and she later decides to
keep it, it is not larceny.

b. Embezzlement
i. The fraudulent
ii. Conversion
ii.  Of personal property
iv. Of another
v. By a person in lawful possession of that property.

c. False pretenses

i. Obtaining TITLE
ii. To personal property of another .
iii. By an intentional false statement of past or
1. False representation could be wi t0 somethin resent or past, but
not something in the future.
iv. With intent to defraud the other. \

Se tenses

*
resentatio ct - ini giving upNgerRRogession
rick.

p title g propertyge crimef\ pretenses.
DERSOW or his pre w
drawn an |Ude tying up a farmer in

er
I projgnce

or threat ediate death or physical injury to the victim, a member
erson in victim’s presence

of hi%family, or so
N\ the intwﬁerm ently deprive him of it.

ifferencgg bet ortion and robbery:
1. No e anything from the person or his presence for extortion and
2 hréggs are of future rather than imminent harm.

ii. Comm tortion consists of the corrupt collection of an unlawful fee by an officer
under coRyr of office.

d. Larceny by trick distinquished frg
i. If the victim is tricked — byf# misr

0

g. Burglary
i. Breaking (actual or constructive)
ii. Entering
iii. Of the dwelling house of another
iv. Atnight (CL)
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v. With the intent to commit a felony inside (must exit at time of breaking and entering)

h. Receipt of stolen property
i. Receiving possession and control
ii. Of stolen personal property
iii. Known to have been obtained in a manner constituting a criminal S€
iv. By another person
v. With the intent to permanently deprive the owner of his inter

i. Forgery
i. Making or altering

ii. A writing with apparent legal significance
iii. So that it is false ¢
iv. With intent to defraud
j. Malicious mischief O \
i. The malicious
ii. Destruction of or damage to % ¢

iii. The property of another
k. Arson
I. Arson is the malicio g of the dv@gllig# houSe of another.
ii. CL only applicgan§ir®aagg”ournings, not NgWwa#fr/smok W plosions.
e  Ment pecific intent crimes with their

v addi defe™ges (vol y intoXteation and any mistake of fact no
maer hovRgilly)
o red intent
coygplice liab#t

o Mistake of fact
micide crimes in general and 5 defenses to felony murder
istinguish among CL property crimes of larceny, embezzlement, and
false pretenses

e Robbery
e Burglary
e Arson
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CRIMINAL PROCEDURE

l. EXCLUSIONARY RULE
a. Limitations
i. It does not apply to conduct of grand juries
ii. Itisnotan available remedy in civil proceedings
iii. Inorder to qualify for exclusion, search in question must viol
constitution or a federal statute
iv. Exclusion not an available remedy in parole revocatio cees
v. 3 part good faith defense to exclusion:
1. Won’t exclude evidence where cop relies in gooSggitdfon a jugy€T opinion later
changed by another opinion.
2. Won’t exclude evidence where the pd
ordinance later declared unconstjijsi
3. Good faith reliance on a defecti

Yarrant. ceptiorn
a. The affidavit under rant is so la " probable%e no
reasonable polic \ have orNgl.
b. The warrant iggivali its face (i.% ate with #{tigfarify®the
[ be sei

I federal

a or an

place to be d).
Affiant lied

Vi.
impeach the

the testimony of other

@ aMhounce rule in the execution

odtaineglor derived from exploitation of the original

ain an illegal police action and subsequent derived

3 ways &e
piece o& e:
. Policycan show it h source for that evidence independent of the illegality
W gfitable digagyery
erveni free will on the part of the D (important)

llly arrested on Fri night. On Sat, gets out on bail. On Mon,

fruit of the illegal arrest on Fri? No, because the free will

tances break the chain between the arrest and the confession.

iii. Where al police illegality is a Miranda violation, fruit of the poisonous tree
doesn’t aply.

c. Harmless error test
i. Ifillegal evidence is admitted, a resulting conviction should be overturned on appeal
unless the government can show beyond a reasonable doubt that the error was harmless.
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d. Enforcing the exclusionary rule
i. A D isentitled to have the admissibility of evidence or a confession decided as a matter
of law by a judge out of the hearing of the jury.
Ii. The gov’t bears the burden of establishing the admissibility by a prepon§&gance of the
evidence.

. FOURTH AMENDMENT
a. Provides that people should be free from unreasonable searches and 5.
b. Arrest warrants generally not required before arresting someo a Py place.
c. The non-emergency arrest of an individual in his own home reguires & arrest warrant.
d.

Police must have probable cause for arrest to bring a suspect to ion for tioning or
fingerprinting.

i. Probable cause = trustworthy facts or know|&§ rson to
believe that the suspect has committed g

e. Search and seizure \
i. Model
1. Was the search or sei by vernment ¢

2. If yes, did the searclffviolatg D’s reaso expecigion of pri
3. Ifyes, did the gov’t\gent hifve a warrdtZ

=

L he search gVithigsg warrantless search exception?
1. Incigght t®Tawf@l arrest

2. obil rch

Q V . t pursuit and evanescent evidence
Q i’§Governmental

ce (on or off duty)
dividual acting at the direction of the public police
aid police are NOT gov’t conduct unless they are deputized with the
arrest you.
a. Privately paid campus police at a private police are almost always
deputized with power to arrest you = gov’t conduct.

iii. Reasonable expectation of privacy
1. No reasonable expectation of privacy if no standing to object to the legality of the
search.
a. Automatic categories of standing:
13
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i. You own the premises searched
ii. You live on the premises searched whether you have any
ownership interest or not
iii. Overnight guests
b. “Sometimes” standing
i. You sometimes have standing if you were legiiima resent
where the search takes place
ii. If you own property seized
1. Things held out to public

a. One does NOT h re e expectation of
privacy in object@gheld of to the public.
b. Note: use of sens ing te that is not

ogy
in generg}lic us‘e (e.g., at er) to
' # saggpside a susp&et’s that could

ut physical intrusion

e SUspect’s ggasonabl
be o ba out standj \
2
M wincrshep of the ca roperty
jeCt to the acar just
segch took gc
gfes of someone else or the business
does ov ing to object to the

t all:

car on a public street or in your driveway
that can the open fields
that ¢ flying over in the public airspace

ing your luggage
r collection
warramt?

8 showing of probable cause to believe that seizable evidence
e person or premises at the time the warrant is executed.

® Rule: you can have a valid warrant based in part on an informer’s
tip even though that informer is anonymous.
ii. Standard: totality of circumstances
b. Going beyond the face of the affidavit
i. A search warrant issued on the basis of an affidavit will be held
invalid if D establishes all 3 of the following:
1. A false statement was included in the affidavit by the
affiant
2. The affiant intentionally or recklessly included the false
statement; and

14
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3. The false statement was material to the finding of probable
cause.
2. Warrant must be precise on its face
a. It must state with particularity the place to be searched and the things to be
seized.
3. Warrant must be issued by a neutral and detached magis
a. Court clerks are sufficiently neutral from law enfgrce allow them
to issue warrants for violations of city ordinan
v. Search of persons found on premises
1. A warrant founded on PC to search for contrab the police to detain
the occupants of the premises during a proper sgarch, 3t a search warrant does
not authorize the police to search persons found remis 0 were not
named in the warrant.

vi. If warrant is no good, see if you can save
defense for reliance on a defective sear,

vii. If no warrant at all, can you fit this of6exce ‘ka
requirement?
1. Searches incident to galawfulgrest ¢
a. Arrest must e lawfyl. Ifarrest ful _segfh is unIa .
. confgmporaneo and place
itatigg? the persggf and the
or estroy eV|den

ective sw rea if they believe

obile @
v a. Req prob cause &7 would need in order to get a
: Ilce have PgPtoBelievgithat a vehicle contains fruits,
i talitie ide f a crime, they may search the whole
pntalMgr that might reasonably contain the item for which

JaL Whican reasonably contain the item they are Iooklng for
., pf whether it is owned by the passenger or the driver.
Pvarrantless search of a vehicle is valid, the police may tow the
*nicle to the station and search it later.
® Note: if police have PC to believe that an automobile itself is
contraband, they may seize it from a public place without a
warrant.
d. PC can arise after car has stopped, but must arise before anything or
anybody is searched.
3. Plain view
a. Police must be legitimately present where he does the viewing

b. Discover evidence, fruits or instrumentalities of crime, or contraband
c. See such evidence in plain view

|ch He could
e searched (the

de the interior of the car and

15
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d. Have PC to believe that the item is evidence, contraband, or a fruit or
instrumentality of crime.
4. Consent
a. Consent must be voluntary and intelligent.
b. Saying they have a warrant negates consent if that warrag§gter turns out
to be defective.
c. Police do not have to warn you of your right not tg.c
d. Third party consent
i. Where 2 or more people have an equal
property, any 1 of them can con 0 a%aintless search.
ii. Butif the 2 people are both presgnt and@ne says it’s ok to search
and the other one says it is not, t at saysg®1® not controls.

*

ble suspicio inal activity or
rime, siggported bWarticulable facts
may detai for inve

5. Stop and frisk
a. Standard: reasonable suspici
i. If the police have g
involvement in 3
(not merely gghu
purposes,

ative
ii. If the gadice a ave reason jC%on that t eei®
armefl and dgngerous, th ay frisighe detain ns.
b. Weapons ar&alwaygadmissibl as the stoprg eagonable

i < ndard f#f admigssifity of evign e, not

d in a stop@udgfsk’ \
ghmuch like a opg®r contrgbyg could ® have seemed from
the outsid

The scop risk is gene " 0 a patdown of outer
clothy e office ific information that a weapon
is Farticular pe Suspect’s clothing.
icer may aRQ ordgy occupants out of a stopped

a isk them®and search the passenger
compartfe he vehicle if the officer has a reasonable
beligfh oggupant is dangerous.
@ 6. Hgbpur nd evane vid (evidence that might go away if we took the

warrant
R ou can s @ der D’s fingernails w/o a warrant because he might
wash his han®
V. Policgsiighot puMit of a fleeing felon may make a warrantless search and
§ may even pursue the suspect into a private dwelling
. o eize without a warrant evidence likely to disappear before a
% 0 ated food or drugs, persons injured or threatened with injury, and
rning fires justify warrantless searches and seizures.
7. wing warrantless searches have been upheld:
Administrative searches to seize spoiled or contaminated food
Administrative searches of a business within a highly regulated industry
Inventory searches of arrestees

Searches of airline passengers prior to boarding
Searches of parolees and their homes

o0 o
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f. Searches of government employees’ desks and file cabinets where the
scope is reasonable and there is a work-related need or reasonable
suspicion of work-related misconduct

g. Drug tests of railroad employees involved in an accident

h. Drug tests of persons seeking customs employment in pOgNQns connected
to drug interdiction

i. Drug tests of public school students who partici I urricular
activities.

viii. Automobile stops
1. Generally, police may not stop a car unless theyghave 8 least reasonable suspicion
to believe that a law has been violated.

2. However, if special law enforcement are ipvolved, t s police
to set up roadblocks to stop cars wit mgiglialized suspgcion e driver

violated some law.

a. Stop cars on the bagigot ' iICURDIE dard; andx
b. Be designedtos F'a particulagrobl
pertaining to gz ' ¢
4. Passengers have stafidi reason t eglidence

rder occigan®yof the vehicle to

etainee e arme® he may frisk the
? weapons, even after

e risk thaifthe on to whom he is speaking is wired or will
v’t monitggfhg tie coglversation.

stegpmyge nodgontrolled by the Fourth Amendment, by statute
pproval ied before a pen register may be used.

'n pitement to be admissible under the DPC, it must be voluntary,
ality of the circumstances.

Confession oluntary if it is the result of official compulsion.

Ifani taMgconfession is admitted into evidence, the conviction need not be

overtur re is other overwhelming evidence of guilt.

IV.  MIRANDA
a. Custody requirement
i. Individual must be in custody to trigger the need to give Miranda warnings.

ii. You are in custody if, at the time of the interrogation, you are not free to leave.

iii. Probation interviews and routine traffic stops are not custodial.
b. Interrogation requirement

17
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i. Not required for the admissibility of spontaneous statements
1. BB look for the word “blurt” in the answer.
ii. Legal definition: any words or conduct by the police that they should know would likely
elicit a response from D.
iii. Waiver must be knowing, voluntary, and intelligent.
1. [BB: There can be no waivers of Miranda rights from silen S r
shrugging.
iv. The accused may terminate police interrogation any time prig
interrogation by invoking either the right to remain silent or
v. Right to remain silent
1. Police must scrupulously honor this request bygot badering the accused,

although the S Ct has allowed later questioning onan ated crime.
vi. Right to counsel
1. If the accused unambiguously indica ?shes to spdek to sel, all
questioning must cease until cougg een provide the accused then

waives his right to counsel (e.g
c. Effect of violation

ing quegigning).
i. Generally, evidence obtained in tion'0 i uleqgls inadmissj %I
under the exclusionary rule. ¢
tie D’s trial

ii. Use of confession for impegChme

1. Statements obtained§ vio

testimony, b

d. Public safety exception
i. The S Ct has als
prompted b

ion of Mi e used t

sed asgffidence ofgauilt. \
gation witho iggfda warpiig where ® was reasonably
bli :
N
i theWNterrogatj
S g

ircumstage henWdmeone hearin®

FIFTH AMENDMEN

st an attorney, re-initiation of
o his 5™ Am right to counsel.
e Miranda warnings, says, I want

Nay not re-igMiat®Integgogations on ANY topic without his counsel
0

ur 6™ Am right to counsel.

: ighi
.rtime t a lawyeggmyoke
AME I\MIGHT TOC SEL
a. Guaran W\to the gaadgtance O®counsel in all criminal proceedings, which include all
ic :

by

crity proseq er judicial proceedings have begun.

at the interrogation if asked questions about that attorney’s case.

b. crg SpectTi
Coa AttORgeynly has tg be

1. Nad'right to counsel at the showing of photographs.
2. Right to counsel at any post-charge lineup or show-up.
ii. Denial of due process
1. D can attack an identification as denying due process if the identification is
unnecessarily suggestive and there is a substantial likelihood of
misidentification.
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b. Remedy:
i. Exclude the in-court identification
ii. State can defeat the claim for the remedy by showing an independent source for the
pretrial identification: ample opportunity to observe the guy at the time gf the crime

VIIl. PRETRIAL PROCEDURES
a. Preliminary hearing to determine PC to detain
i. D’sliberty can be restricted only on a finding of probable ca
1. If PC has already been determined no preliminary hea

etermine PC need

be held.
2. If PC has not already been determined and therare si@ificant constraints on an
arrestee’s liberty, a preliminary hearing to deteri®g must Id within a

reasonable time.

b. Bail
i. Bail issues are immediately appealable.
ii. Arbitrary denials of bail will violate d
prove eligibility.
iii. Preventive detention is constituf

c. Grand jury
i. States do not have to use grfind jurjes as a regu
ii. Exclusion does not apply toghe cogduct of gr

iii. The procedures of gr, Nic secret
iv. A conviction resultifg n indictm

a minority gro R
error.
d. Speedy trial
I. A detgrmi hethe gD’
of the toglity®f th

elay
rted hisK

’
5 —®etaine ust be &/en opportunity to
E *

gs are presumptively open to the public and press, as are pretrial
ings, although the latter may be closed to the public under limited

and prosecution agree to close it.
c. Other due process rights
i. Due process is violated if:

1. The trial is conducted in a manner making it unlikely that the jury gave the

evidence reasonable consideration;
2. The state compels D to stand trial in prison clothing;
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3. The state compels the D to stand trial or appear at penalty phase proceedings
visibly shackled, unless the ct finds the shackling justified by concerns about
courtroom security or escape; or

4. The jury is exposed to influence favorable to the prosecution.

d. Rightto ajury trial
i. Anytime D is tried for an offense the maximum sentence of whic
ii. If the sum of the sentences for criminal contempt exceeds 6 mogths,

constitutional right to jury trial.
1. Ajudge may place a contemnor on probation for up td

gwithout affording

him the right to a jury trial, as long as revocatio ron would not result in
imprisonment for more than 6 months.

iii. If you use 6 jurors, it must be unanimous. No federally d consg nal right to
unanimous 12 person jury verdict. Non-unani verdigts of 10-2 e been
approved by the S Ct.

iv. The cross-sectional requirement {

U

1. Jury venire must reflect fair cro the co nity ingelx you’re in
2. No right to have own jury rghted gss-section

v. Peremptory challenge
1. Itis unconstitutional he pNgecution or t exercis
challenges to exclugf fromghe jury pro ive urggs on acco

gender.
. g tances thgh raise an4gfeMygce that the
gender.
S [ or mus e forwe®d with a race-
s whether t s explanation was the
Q ely a pretext for purposeful

scussion.

e.
ecausggbrequir

4 ici by gftin
. i sul e proceeding would have been different.
Ig t
. Not anN i
ii. Faqg to faceNonfrontation it required when preventing such confrontation serves an
Wb"c PULRREE.
r \

er and one has given a confession that implicates the other,

brohibits use of that statement, even where the confession

n confession, which is admitted.

ment may be admitted if:

s referring to the other D can be eliminated,;

essing D takes the stand and subjects himself to cross-examination with

ect to truth or falsity of what the statement asserts; or

3. The confession of the non-testifying co-D is being used to rebut the D’s claim
that his confession was obtained coercively.

X. GUILTY PLEAS
a. Waivers of right to jury trial
b. 2rules
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XI.

XII1.

i. S Ctwill not disturb guilty pleas after sentencing
ii. S Ct has adopted the K theory of plea bargaining
1. S Cttreats plea bargains like Ks and says that the terms of whatever the bargain
were should be revealed in the record at the plea taking...
c. Judge must tell D ON THE RECORD:
i. Nature of the charge
ii. Maximum authorized penalty and any mandatory minimum p
iii. Right to plead not guilty and demand a trial
d. Remedy
i. D may withdraw his plea and plead again
e. Collateral attacks on guilty pleas after sentence
i. 4 good bases for withdrawing guilty pleas after sentenc

1. Plea was involuntary
a. A guilty plea is not involunta ause it wag ent response
to the prosecution’s threa, e D with a ious crime if he
does not plead guilty.
el

2. Lack of jdx
3. Ineffective assistance o S

4. Failure of the prose to an agreed argain
o plead gui e for pros
rges and ence rec

y the pro\ i

. 3 upon p#€a barqai
g quilty pi€gs giter
DEATH PENALTY

a. Any death penalt «oive DR Mng facts and
circumstanceg is s®utional
b. matic categ@ry 8 im th Penalty.
I enalylf stuge t f you kill a cop >
C. afye limMyghe mitigatihg rs; all relevant mitigating evidence must
maibTe or the SEERYILENg UNconstityydnat.
djury and aj y deter. the avating factors justifying imposition of the

gaypectatMn of privacy in their cells and so have no 4™ Am
s of their cells.
of speech, association, and religion may be burdened by

conng mail can
eral stat h
compelling int

regulated, but outgoing mail generally cannot be regulated.
A states from interfering with a prisoner’s religious practices absent a

DOUBLE JEOPARDY - bars jeopardy for same offense by same sovereign
a. When does it attach?
i. Inajurytrial, it attaches when the jury is sworn.
ii. Inajudge trial, when the first witness is sworn.
iii. Generally does not attach when procedures are civil.
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b. Exceptions permitting re-trial:

i. The jury is unable to agree on a verdict.

i. Mistrials for manifest necessity (appendicitis)

iii. Retrial after successful appeal is not double jeopardy

iv. Breach of an agreed upon plea bargain by the D (important)

1. When D breaches a plea bargain agreement, his plea and s ce e
withdrawn and the original charges re-instated.
¢c. What constitutes same offense?
i. 2 crimes do NOT constitute same offense if each crime ir of an additional

element the other does not.
ii. Lesser included offenses

1. Attachment of jeopardy for a greater o bars.retrial for le g ed
offenses and vice versa.
2. Exception: on trial for battery. \/jatt . They can ou for murder.
d. Separate sovereigns x
i. A person may be tried for the s nd both ate\ghd federal ggffernnats or
by 2 states, but not by a state its icipalities. ¢

Appeals by prosecution

i. Even after jeopardy [ ®he prosgfltion ppeal arfgdiNgissal'on D’s
motion that does not @@m e an acquigl he merits.
XIV. 5" PRIVILEGE AGAINE IPELLED ZaagIMO y
iy nd of cas (@ riminal, adnigs earing, congressional
ns

a. Anyone can asse
in KNG of glise a questio @ ponse to which might tend to
w 1vil proceedin revent the privilege from being waived
UTRQ.

@

oo

hearing)
5™ Amgagivilege:

i, 75" Am go tect us frgmghaviigthe gov’t use our bodies to incriminate us. You
can be c& to give ¢ @ bmple, urine sample, etc. The 5™ Am privilege does not
pregect real @ physical evidge.

Wcts us rom cOnpelled testimony — no lie detector tests, no custodial

IMerrogati

polation dges nORQcWP until a person’s compelled statements are used against him in a

dens on assertion of privilege
i. Uncons for the prosecutor to make a negative comment on the D’s failure to
is remaining silent on hearing the Miranda warnings.
. 5™ Am privilege ¢an be eliminated in 3 ways:
i. Grant of an immunity (use and derivative use immunity)
1. Cannot use to convict you
2. We can prosecute you based on evidence we can show we had before the
immunity grant
ii. No possibility of incrimination
22
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1. A person has no privilege against compelled self-incrimination if there is no
possibility of incrimination (e.g., SoL has run).
ii. Waiver
1. Criminal D, by taking the witness stand, waives the 5™ Am privilege as to all
legitimate subjects of cross-examination.

HOT TOPICS
e Exclusion and limitations on exg [
e Fruit of the poisonous tree dod
e Search and seizfffe
e Miranda
e Pre-trial idegtifica

e [|neffective a

23
Bar Exam Doctor





