l. VOCABULARY
a. K =legally enforceable agreement (or legally enforceable promi
b. Quasi-K = equitable remedy. NOT K law.

Il. APPLICABLE L
a. Respons

Elements:
1.
2.
3.

Measure of recovery

1.
2.
3.

c. Unilateral K = results from an offe ex
method of acceptance.
d. Bilateral Ks = all other Ks.

Bilateral K UNLESS

on Iawo&nd%

T

MIXE
1

FULL OUTLINE
Bar Exam Doctor
www.BarExambDoctor.com

CONTRACTS

P has conferred a benefit on D, and
P reasonably expected to be paid, P
Ds unjust enrichment if P not co
d @ ery.

Noihec. \
is in default. *

requires rgarice as t ossiple

e\

r&or accegt
’s only goin% to bels ral K if the offer

K price is NOT the measyr
Focus on the value of
The K price is a ceili

m in order to accept.

O

s\
primarily$Sal®gof goods.
t1l lies:

sale

ingPIgs to alfybody, Art 11 applies (not just merchants).
§ i services)
| SaNg

adillac and two lessons in parallel parking, Art Il applies if there
isagreement about the lessons because the Cadillac (the Art Il part) is the
IMPORTANT PART.

AC EXCEPTION
IF K divides payments, then apply UCC to sale of goods part and common
law to the rest.

c. Common law ONLY

Real estate
Service Ks
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Il. FORMATION OF A K
a. Steps

I. Look first for an agreement.
1. Level one: initial communication offers
2. Level two: what happens after the initial communication (te ation of the

offer)

3. Level three: who responds and how she responds (a

ii. Then determine whether the agreement is legally enforceab

b. LEVEL ONE: Offer
i. General test: manifestation of commitment
1. An offer is a manifestation of an intention t0NggfOrds or ct showing
commitment: whether a RP in the n of the offeree ve that
his or her assent creates a K.
ii. Specific problems to watch for
1. Content of initial communig

ation has vague
her CL or UCC.

, 3 say anything about price, it
an offer if g JOR A FAIR PRICE.

; ireme s/outp®
L ANJor the salefof s can state the quantity of goods to be
elivered upgr ig terms of the buyer’s requirements or
cller’s or 1 s of exclusivity.
for

ii. Watc se words: all, only, exclusively, solely.

\ n. W ad of stating quantity in numerical terms, it says ALL,
ONLWgtc., that’s saying requirements and it IS a VALID OFFER
V enter Mo a requirements K.
INCREASES in requirements, we have a NOT
EASONABLY DISPROPORTIONATE LIMITATION ON
@ 0 CREASES:
1. Buyer can increase requirements so long as the increase
is in line with prior demands.
ext
a. GR:an advertisement is NOT an offer
b. Exceptions:
i. An advertisement can be an offer if it is in the nature of a

reward: 100 pound reward to anyone who catches flu after using
smoke ball as directed.
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ii. An advertisement can be an offer if it is specific as to quantity
and expressly indicates who can accept: 1 fur coat $10 — first
come, first served.

c. LEVEL TWO: Termination of offers (4 methods)
i. An offer cannot be accepted if it has been terminated.
ii. FIRST METHOD: LAPSE OF TIME
1. Time stated or reasonable time
2. BB Fact 1: when offer received. Fact 2: when thd
trying to raise the LAPSE rule. If gap of a
that says there is no K.

response. Bar is
look for an answer

iii. SECOND METHOD: DEATH OF A PARTY PRIOR EPTA
1. When you die, your offers die wit
a. Death or incapacity of either i gtes the o

2. Exceptions:

a. Option
b. Part performance ofgffe r into unilat

iv. THIRD METHOD: WORDS O NDO®T OF O OR¢
1. How?
a. Unambiguoffs statgment by off; to off of unwi?g S

inability to RROR

INGNESS or

free-ly revoked by the offeror. There are 4

i In yghich an offer cannot be revoked:
. : er cannot be revoked if the offeror has (i)
is®§to not revoke (or promised to keep the offer open)
\ D (ii) this promise is supported by payment or other

onsideration.
a. Applies to ALL deals.
b. Requiresa PAYMENT.
UCC FIRM OFFER RULE: an offer cannot be revoked

E E . for up to 3 months if (i) offer to buy or sell goods, (ii)
signed, written promise to keep the offer open, and (iii)

party is a merchant (merchant is GENERALLY a person in
business).
a. Applies only to SALES OF GOODS.
b. NO requirement of payment.
c. Does not need to state time period for which
irrevocable: it will be a time fixed by the ct, but
LESS than 3 months.
3. An offer cannot be revoked if there has been
a. (1) reliance that is
3
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O
v. FOURTH METHOD: WORDS OR CONDUCT OF THE OF %
1. First method of indirect rejection: COUN ;

a.

b. (2) reasonably foreseeable and
c. (3) detrimental
4. The start of performance pursuant to an offer to enter
into a unilateral K makes that offer irreyocable for a
reasonable time to complete performangyWatch for
these words: “offer” and “only by.”
a. Unilateral/performance
b. Unilateral/mere prepara

rejection)

counteroffer has itself been acc
Counteroffers need to be disti
not terminate the offer.
Distinguish counteroffe
you take 9k?).

Counteroffer always terminates the offegand b&omes a new offer. Thus,
where a counteroffer has been made, theMy expres nless that
m bargainlg. B

ing does

y pay 9k vs. will

i. Iftheres to an®tler i 1orit’s bargain®. \
2. Second method ofggdire AL ACCMDT4RICE®
) iti rates thgfsame wa

g

offer. L sponse to an
one of #eseqords of phrases: if,
, Of nconditionN
iti ms to, common law K:

treated like a counteroffer

, a response to an offer that adds new terms,
ot make the new terms a condition of acceptance,
enerally treated as an acceptance — is generally a
seasonable expression of acceptance.”

i cond ®estion: Is the additional term a part of the K?
. Look to see whether both parties are merchants.
. If at least one is NOT a merchant, the additional term is
3

merely a proposal that is to be separately accepted or
rejected.
If both parties are merchants, the GR is that the additional

term is part of the K.
a. Two exceptions: the additional term is NOT part of
the K if

i. It MATERIALLY CHANGES the offer or
ii. The offeror OBJECTS to the change.

d. LEVEL THREE: Acceptance of an offer

i. Methods of accepting an offer (6 fact patterns)
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1. FIRST FACT PATTERN: LATER CONDUCT BY OFFEROR IMPLYING
K NOTWITHSTANDING IMPROPER RESPONSE TO AN OFFER
a. Under both CL and Art 2, a conditional acceptance does NOT qualify as
an acceptance.

b. Under CL, a response with additional terms does NOT q&&y as an
acceptance.
c. Sometimes, notwithstanding a response to an offerth ot qualify as

an acceptance, the parties act as if there is a K
i. Under CL, such conduct is treated as a
ii. Under Art 2, such conduct is tre Ikl K.
2. SECOND FACT PATTERN: THE OFFERgE FUMLY PERFORMS
a. Watch for fact pattern in which (1) there bal off 2) not words
in response. Instead (3) only re IS fgll perfor estion
that full performance is acce
b. Only possible question issag otice of per e is required.

Answer to question of nff (i) whagoffer reQWires or (ii)
whether offeree hasg#a: glieve that o gl not learn
acceptance.
i. Watc geoOWgphical inforrgat ®lets you at pfferor
notice tha ree fullyperforme fferor
eretheo ONNS).

ify O thg sfpainted the house
¢ house, O’ tion to P is

PERFORM
enter into a bilateral K

formance is required. If offer requires
ce, then performance for purposes of

r means completion of performance.

: THE OFFEREE PROMISES TO PERFORM

ii expressly require performance for acceptance and
@ ard offers require performance for acceptance.
'NWOr and the offeree are at different places and there are conflicting
nications. Mailbox rule is 3 rules on the bar exam.
. First, acceptance is GENERALLY effective when mailed.
ii. Second, all other communications are effective only when
received.
iii. Third, if rejection is mailed before an acceptance is mailed,
then neither is effective until received.
6. SIXTH FACT PATTERN: THE SELLER OF GOODS SENDS THE
WRONG GOODS (sale of goods only)
a. GR: acceptance and breach
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i. If B requests red widgets and S sends blue widgets, S accepted the
offer and a K was created. However, there was also a breach by S
because S sent blue instead of red widgets.
b. Accommodation exception: counteroffer and no breach
i. B orders red widgets. S sends blue widgets with xplanation
“out of red widgets, hope that you can us e Widgets
instead.” In this case, there is no K, no bregc

ii. Who can accept?
1. Generally, an offer can be accepted only byl(1) a p&son who knows about the
offer (2) who is the person to whom it was
2. Offers cannot be assigned; optio be %ssigned ugl tion
provides otherwise.

IV. FORMATION: SECOND VIEW/OVERVIEW
a. Legal reasons for not enforcing an agreemggt i \
i. Lack of consideration or a consi jon SOMSTitute
ii. Lack of capacity of person w, adeNge promise
iii. Statute of Frauds
iv. Existing laws that prohibit §¢ perffrmance of ment
v. Public policy
vi. Misrepresentations \
vii. Duress
. Unconsciona
3 ffecting the agreement

i NN 0 egally obligated to do
: Forbe% , hot doi hing legally entitled to do
. Pregoise to pform
&tforbear
I®ration i
ned for
1. keONQr Wthe promisor IN EXCHANGE for her promise. Consideration
Qe

s have people doing stuff that they were asked to do.

ideration
| promise to buy your house, you promise to sell it to me.
a. IHlusory promise exception: promise to sell UNLESS I change my mind.
b. [MB: Highly unlikely that there will be a question about illusory promises,
so if you see it as an answer, it will probably be wrong.
iv. Adequacy of consideration
1. Not relevant in K law
2. [MB: Always a wrong answer.
6
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v. Past consideration (important)
1. GR: not consideration
a. Stuff that happened before a promise is never consideration.
b. First: something happens
c. Second: a promise based on what happened. But that is
consideration. You cannot bargain for someone doi
have already done.
2. Exception: expressly requested and expectation o

0 that they

vi. Preexisting contractual or statutory duty rule (CL ON IsONaapfrtant)
1. GR:doing what you are already legally oblggated t@ do is not new
consideration for a new promise to pay you do mer, at. Under CL,

new consideration is required for ificat*on.
2. Exception: addition to or change ofiaiance
a. Any bargained for changgg erformance ix%sideration and the
promise to pay more is { enforceaile.
rformanc\
S ‘

5. Atrticle 2
a. Does not haWg preeysting legal
Is NOTgEquired tgghodify salfgoT0ds K.
' S in an existing sal ds K.
i i Wlance of debt

w
L
x
o
@D
o
=
o
>
c
s
—
o
=
(1]
[%2]
@D
@D
>
@D
<
@D
=
D
o]
[%2]
—
o

a. AMggree Y 2ggW consideration.

R 2 answer ith considergffon*2 deafwith promissory estoppel. If there is any

way for thagcon tIion answ. be t{%® you don’t even look at the promissory
estoppe\

onsiderqgion sub%itutes

i. rongisg legall prceabeven though there is no consideration if there is one of

ing congd substitutes:
1. Awly Doy

se to satisfy an obligation for which there is a legal defense is
Without consideration.
r:
i. An earlier obligation no longer enforceable (barred by SoL).
ii. There must be a written promise to pay.
iii. The new writing acts as consideration.
2. "Promissory estoppel (detrimental reliance)
a. Elements
i. Promise
ii. Reliance that is reasonable, detrimental and foreseeable
iii. Enforcement necessary to avoid injustice
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VI.  REASON FOR NOT ENFORCING AGREEMENT: DEFENDANT PROMISSOR’S LACK OF

CAPACITY
3. Intoxicated persons if the other party has reason to k
a. ELEMENTS:
ing, meglical care 8 shelter but that
I E :
er all t CL, nds of Ks were covered.
iy IF P, IS THE S&§ SA IED?
1. SoPFgReVNEentiary. Theggumemegr of special proof that the alleged
re IS made i rall isfied by either proof of performance or a
' nd, if t F isNgtisfied, then there is not a SoF defense.

i. Who lacks capacity to K?
ii. Consequences of incapacity
e
I. Agreement before age of 18
i. % ESSARIE
VIl.  REASON FOR NOT ENFORCING AGREENJENT: ST RAU
1S THE%F DEFE
v is a defense Wgenforcement of the agreement. If (1) the agreement is

hcity (ratification)

2. Mental incompetents — lacks ability to understand agreemen
2. Implied affirmation by retaining benefits after gai
a0%glty is legally ed to pay for things
@ rformance ( g signed by the person
asecenFnt.

1. Infant —under 18
1. Right to disaffirm by person without capacity
ii. Person who made agreement bef as 18 i 18
Iii. Person continues to keegsfm eneﬁts of the { mplaint
3. Quasi-K liability for necessaries 0
uggfent Claims — to mN er to fool the
gMs a K. SoOF mags jgMfarder t e such® false or fraudulent
cgimizgroof tMt K exists. gl proof required to
. -
gF, andW) the SoF is not satisfied and (3) the D asserts a SoF

guarantee] the debts of another [suretyship]
s a promise to pay but rather a promise to pay if someone else does
OOK FOR A GUARANTEE: X promises to pay IF Y DOES NOT

a. S Store sells P paint on credit to be used in painting Epstein’s house. S
alleges Conviser promised to pay for the paint IF P DID NOT PAY. Is
Conviser’s alleged promise w/in the SoF? YES!

2. Main purpose/primary object exception

a. If the main purpose of the obligation allegedly guaranteed was to benefit
the guarantor, then it’s much more believable that there was such a
guarantee. This is not w/in SoF.

8
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b. S Store sells paint to P to use in painting Conviser’s house. S alleges
Conviser promised to pay for the paint if P did not pay. Is Conviser’s
alleged promise w/in SoF? NO!
ii. Promise by executor to answer for personally (guarantee personally) the debts of the
decedent
1. If estate representative promises to use own money to
that is weird and so it comes within SoF.
2. Key word is “personally.”

iii. Promise in consideration of marriage
1. Not merely a promise to marry but rather a gromis&to do something or refrain

from doing something if we marry.

iv. Service K not capable of being performed wj
more than one year)

yea&from the g K(ie.,

1. Specific time period, more thzmee — SoF appli
a. Termination is irreleva an®to knowgif you areWble to do
everything you nee ~ E YEAR. \
2. Specific time, more t y - applies
a. If difference een e of agreem irée perfor il p®
complete is ghore than 1 year, it ithig? SoF beca
possibly be plegd within 1e
3. Task (no 1

a. Capa

Mg S t time oF doeggNOT app
ngperfor d gfheor mlly%it nlimited

4. L
v. Transfer year or less)
1.

QOF applies to easements as well

S
Ledges of goods
N ce by either party satisfies the SoF
. aformaMee of a services K does not satisfy the SoF (important)
v irees to work for D for 3 years (SoF because 3 years). P works

3 months and D fires her without cause. Is SoF satisfied by
Ws working for 13 months? No, because only part performance.
1. Does D have a SoF defense?
a. Yes b/c we are w/in the SoF and it has not been

satisfied.
2. Can P recover under K law for the 13 months of work she
had done?

a. Not under K law.
ii. If there is a services K w/in SoF and all that you have is part
performance, there is NO K LAW RIGHT to recover for that
part performance.

9
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1. While there is no K law recovery, this is a prime
example of the use of quasi-K to avoid an inequitable
result.

2. Sale of goods Ks
a. Ordinary goods
i. GRis that part performance of a K for the s f satisfies
the SoF but only to the extent of the partpe ce. More
specifically, see if question is about:

1. Delivered goods OR
a. SoF is satisfied if is over s that have

tWat the sel
haihe is wor

or made t

| estate

ritten ageepg®n
regne

. Writtefg
WrityfD?
r thathe UCC’

the contentgfdf e wriing or writings — all material terms test
ust te ho i king the agreement — BOTH parties — and
eindg; that’s it, just WHO AND WHAT).
igned the writing. It must be signed by the person who
oF defense — by the person who is saying that there is no

time fact pattern says one party signed and is silent about
her the other party signed, make the inference that the other
@ 0 frty did NOT sign.
. ain, look to the contents of the writing and who signed the writing. The
riting must contain the quantity term (how many). The writing does
NOT have to state the purchase price; only the quantity of the goods
the seller has to provide.
b. Generally, the writing must be signed by the person asserting the SoF
defense.

i. Exception: based on that person’s failure to respond to a signed
writing. Both parties must be merchants and the person who

10
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receives a signed writing with a quantity term that claims there is a
K fails to respond within 10 days of receipt.
iii. Judicial Admission
1. Looking for statement claiming the SoF defense. The statement should be like
this: we agreed, but we never put it in writing. This state appears in
pleadings or in in-ct testimony or in a response to disco see this,
the SoF has been satisfied (no more concern about fr

e. Use of SoF on the bar for questions other than whether thdke is a QoF defense to
enforcement of agreement
i. Equal dignity

1. Need authorization to enter into 3ne else if
SoF.
2. Rules of law require that thg
be signed is within the

ii. K modification
1. When do rules of
a. Sometimes,
modificatio

e K4 hin the

only if the K to

ication isgheeded b
the-alleged ch
t eal wit

allege®change would be

'he dewith the all ewould be within the
) at if thggigr

writing
a. Uer CL provisionfrequgiging that all modifications be in writing are
emNgctive — ign nguplge.
e sent at a writing is required is ignored, it has no
effect rcC
n

\ der UC visions requiring written modifications are effective

y unless waiv
WRCING AN AGREEMENT: ILLEGALITY, PUBLIC

legal but the purpose is illegal, the agreement is enforceable only
W0 did not know of the illegal purpose.

b. Public policy
i. Cts can r&use to enforce an agreement because of public policy. Look for an exculpatory

agreement that exempts intentional or reckless conduct from liability or a covenant not to
compete without a reasonable need or reasonable time and place limits.
c. Misrepresentation or nondisclosure [SllIEEIGRINEIOAN - can be either a tort g or a K q; if q is
about canceling the K, rescinding the K, apply K law; if action for money damages, apply tort
law)
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I. Look for a false assertion of fact (S tells B house has no termites when it does) or
concealment of facts (S puts carpet over termite damage) that induces the K. No
requirement of fraud in actions to rescind a K because of misrepresentation;
nondisclosure may require fraud.

ii. In K law, even innocent and honest misrepresentations matter. As long
the misrepresentation, it matters and K can be rescinded even if mi
honest.

iii. If question about recovery of money damages, honest and inng
not matter — must establish at least damages.

d. Duress: Physical or economic
I. Elements of economic duress

1. Bad guy — improper threat
2. Vulnerable guy — no reasonable alt jve .
ii. Most common example of economic duress

rson relies on

1. Watch for fact pattern about g One party to breach existing

K unless she gets a new ong

S
so%have a vglgerable y, who doesn’t
have another choice othg tig gler into new e there iswher
source of supply.
IMgOr

*
IX.  REASON FOR NOT ENFORCING ABREENENT: UN C ILITY ( ton

the bar)
a. Empowers a ct to refuse to €
b. The two basic tests, unfair

tested as of the time t agMvas made by NG C y
X. REASON FOR NOT G AGR@: MISUND ING, I.E., AMBIGUITY

art of greeme
(procedu oppressive terms antive), are

IN WORDS OF AGR

ggonable interpretations, and

i m W&t iggfpen to at lea
INgrent MEaning t term, ama
Nefger party anh eason to o term is open to at least 2 reasonable

retations!

XI. \ CING A M : MISTAKE OF FACT EXISTING AT TIME
m

Istinguidgfrom nderstandin Ich focuses on words in K and misrepresentation which
focuses dsgfefore K
; I

stake q
1. Th

ssumption of fact, and
terially affects the agreed exchange, and
ot a risk that either party bears.

2\ Turns on the facts. One fact to turn to is whether the agreed upon subject
matter exists. Mutual mistake as to what it is, i.e., existence of subject matter,
means the agreement is not legally enforceable.

3. A mistake is basic and material if it is a mistake about WHAT IT IS, not
about its worth.

a. Generally, seller has a risk of knowing what it is she is selling.
ii. Unilateral mistake of material fact
12
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1. Generally, courts have been reluctant to allow a party to avoid a K for a
mistake made by only one party. Look for situations in which the other party
had reason to know of the mistake.

THIRD ISSUE: TERMS OF THE CONTRACT

. PARTIES’ WORDS AND THE PAROL EVIDENCE RULE

a. Overview
I. Issue is whether ct can consider evidence and purpose for w didence is to be
introduced is often determinative.
ii. Look at this from an evidence perspective.

b. Vocabulary

I. Integration
1. Written agreement that ct finds is th ent, triggegs the, evidence
rule. No parol evidence rule w/o} n.
i. Partial integration

1. Written and final, but not cgghp
2. BB 1f you see answer t es te partial mXete integrati

9

strong inclination is t a ONG answe

iii. Complete integration
1. Written, final, and plet
iv.
. | e plete and final a% J?
. 4 g [ rgfasive, b W sive.

in written form

Vi.

writt tore actual agreement

le

. GenerallySQ\gt av
acts
i at SY1s the fi ee , AND
& e at the tjgmygthe as signed OR earlier oral or written statements by
ti

gnce facqpatterns
ici#fg the wg

er writing is complete or partial integration, the parol
nts a ct from admitting evidence of earlier agreements for the
purggse 0 g
evi ch terms for the limited purpose of determining whether there was a
° N integration, i.e., a mistake in reducing the agreement or writing.
cannot even CONSIDER parol evidence to reform the deal. But if
ence of POST-K statements, it’s not a parol evidence rule, which simply

lodks BACK IN TIME.

3. Exception (mistake in integration): leaving something out, getting numbers
reserved (clerical errors).
a. You can admit it if in the nature of explaining a clerical error.

ii. Getting out of a written deal

13
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1. Regardless of whether writing complete or partial integration, the parol evidence
rule does NOT prevent a ct from admitting evidence of earlier words of the parties
for the limited purpose of determining whether there is a defense to the
enforcement of the agreement such as misrepresentation, fraud, quress.

2. Defense exception: evidence admissible for the limited purpose hether there
is a defense and getting out of the K (such as misrepresentag
iii. Explaining term in the written deal
1. Regardless of whether writing complete or partial integffatio parol evidence
rule does NOT prevent a ct from admitting evidence d agreements to
resolve ambiguities in written K.
iv. Adding to the written deal (ONLY PLACE where it m§ters is@f there is a complete
integration)
1. The parol evidence rule prevents a ct

her

admitting evidegc

ii. SoF: there was no written g i
CONDUCT AND COURSE OFgf ... @
a. Course of performance — 9§
I. ion i 2 O3 eady

Ir ne under this K.
S as course of

MS)

s ol®att®n befre delivery is complete)
&S a s ent K which means that the seller
igatyg when it

common carrier, and
e arrangements for delivery, and

\ n Ks
- The ot 0% y is that the K is a destination K, which means that the seller
ot OWRE its delivery obligation until the goods arrive where the buyer is.

Determini r K is a shipment or a destination
1. ith delivery obligations are shipment Ks.
2. r the use of FOB — free on board (city) — as source for determining
ther the K is a shipment K or a destination K.
a. FOB followed by city where the seller is or where goods are means
shipment K.
b. FOB followed by any other city means destination K.
b. Risk of loss
i. Risk of loss issues arise where
1. After the K has been formed but before the buyer receives the goods

14
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2. The goods are damaged or destroyed and
3. Neither the buyer nor the seller is to blame.
ii. Consequences of risk of loss problem:
1. When, after the K has been entered into, goods are lost or damaged WITHOUT
THE FAULT of the buyer or seller, which party has the risk of 1§ buyer or
seller?
a. If the risk of loss is on the buyer, he has to pay thefu
or damaged goods.
b. If the seller has the risk of loss, no obligation
liability on seller for nondelivery.
iii. Risk of loss rules (ll: TITLE is irrelevant, therefore QYRONS answer) Do rule 1 first,

if that one does not apply do rule 2, etc.
Ven thougx unrelated
i ss shit®from seIIer to

e for the lost

er; possible

1. Agreement of parties controls
2. Breaching party is liable for any uni
to problem
3. Delivery by common carrier ot
buyer at the time that the s
4. No agreement, no breac
a. The determiny
b. Whether th
Risk of loss

ut facts are express warranties)
; rranty (puffery)
or two years — express warranty
I uyer a sample — express warranty

as K requires. What quality does K require?

Bty (important)

uys any goods from any merchant, a term is automatically
peration of law — that the goods are fit for the ordinary

E pur, such goods are used.
ing fact: seller is a merchant which here means it deals in GOODS
THAT KIND.

- w\arranty: goods are fit for ordinary purposes
ii. Implied \Warranty of fitness for a particular purpose
1. Triggering facts: buyer has particular purpose; buyer is relying on seller to select
suitable goods; seller has reason to know of purpose and reliance.
2. Warranty: goods fit for particular purpose
d. Contractual limitations on warranty liability
i. Disclaimer (e.g., there are no warranties): eliminates IMPLIED warranties
1. Express warranties generally cannot be disclaimed
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2. Implied warranties of merchantability and fitness can be disclaimed in either of
the following ways:
a. Conspicuous language of disclaimer mentioning merchantability OR
b. “asis” or “ with all faults”
ii. Limitation of remedies: does not eliminate warranty, simply limits or se®Ngcovery for
any breach of warranty
1. Possible to limit remedies even for express warranties

2. General test is unconscionability
3. Prima facie unconscionable if breach of warranty on &g 4 goods causes

personal injury

FOURTH ISSUE: PERFORMAN ¢

l. SALE OF GOODS PERFORMANCE CONCEPT|
a. Goods concepts (6 — all important) \
i. First: perfect tender
i le of goods ¢

1. Only do perfect tend

2. It means exactly w rds sugges
3. If less than perfect, rejection\Qpi
ii. Z eneral yffles
. i er TTom rejection ONghe'oods

tegfer stan the buy® has the option to
ject aWor any co \ it and sue for

dbyC STALLMENT K or

iii.
a sewer who fails to ma perfect tender will be given a
tion for cfffin te that every seller does not have the
yeggannot compel the seller to cure.

un elieve would be ok

ifuations, a seller has the option of curing even

: Qwacceptable, perhaps with a money allowance. Look for
in question about prior deals between that buyer and seller
such an allowance.

'herformance has not yet expired
Look for fact pattern:
1. K specified deadline
2. Wrong goods delivered early
iv. Fourth: Wgstallment sales Ks
1. Arinstallment sales K requires or authorizes
a. Delivery of the goods in separate lots
b. To be separately accepted
c. The buyer has the right to reject an installment only where there is a
substantial impairment in that installment that cannot be cured.
v. Fifth: acceptance of the goods

16
Bar Exam Doctor




1. Effect of acceptance of the goods: again, if the buyer accepts the goods, it cannot
later reject them.

2. Effect of payment: payment without opportunity for inspection NOT acceptance.

3. Effect of buyer’s keeping goods’ implied acceptance — LOOK FQR THE
BUYER’S KEEPING THE GOODS WITHOUT OBJECTION: e specifically,
look for a fact pattern that states when buyer first received S hen buyer
first complained to seller.

vi. Sixth: revocation of acceptance of the goods
1. If a buyer accepts the goods, it can NOT later reject tifg

circumstances, a buyer can effect a cancellatio A
acceptance of the goods.
2. The requirements for revocation are as follo

a. Nonconformity substantially i
b. Excusable ignorance of gro
on seller’s assurance of Sph%

1. Timing s atceptance

ntial Impairment

N
()]
~—
QD
>
O

Same

4. Consequgices o  GOOONg3 Same
eller
uyer payment
& ation
MO EPTS
a. Perfect teNge pt. The CL counterpart is substantial performance. In a sale
0 * B rfect tender, then the buyer must perform by paying the K
@ pr party substantially performs, then the other party must pay or
othersyi .

FIFTH ISSU IES FOR AN UNEXCUSED NONPERFORMANCE
l. NONMONETARY REMEDIES (IN REM)
a. Specific performance/injunction
I. GR: no specific performance
ii. Ksfor sale of real estate
1. Usually get specific performance here.
2. But if sold to a BFP, no specific performance.
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iv.

K for sale of goods: unique goods (art, antiques, custom-made) or other appropriate

circumstances
K for services: NEVER specific performance, possible injunctive relief

b. Reclamation

c. Rights of good faith purchaser in entrustm

Right of an unpaid seller to get its goods back. Seller delivered goods t er on credit.

Buyer hasn’t paid and seller wants money, but if he cannot get mo h st wants
his money back. When can seller get his stuff back?
Key facts:

1. Buyer must have been insolvent at the time that it rec goods and

2. Seller must demand return of goods within 10 f (this becomes a

reasonable time rule if before delivery there ha@been 3 express representation of

solvency by the buyer), and
a. The critical date is the date t er rsceived th > 1§at’s when
the 10 days start running a 0 when welest fisolvency.

ii.
1. MONEY DAMAGES FOR BR
a. Overview

i.

ii.

If an owner leaves her goods with
wrongfully sells the goods to a
cuts off rights of the original

3. Buyer still has goods at time of .
sells goods ind and th&eerson
d N@th purchasggfrom iler

recover t B.

%

@, they pectation that it will be
ithgftit bNRCh.
@expectaﬁon

C
PTS

ch — protec

b.
Y SagCON0 position as if K had been performed, i.e., compare
v ol s performance without breach with money value of what D

®ion of expectation interests. That means person making K expects it
Nl be performed without breach. That means money damages are based
n how much money it takes to put P in the same dollar position as if K
had been performed without breach.
Another approach — protection of reliance interest
1. Put P in same economic position as if K had never happened.
Another approach — protection of restitution interest
1. Pay P by putting D in same economic position as if K had never happened
(confusing because money goes to P but you focus on what D got in
determining how much P can recover).
18
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a. We don’t want people who breach Ks to gain from their breach.
c. Damage rules for sale of goods
IMPORTANT: look for who breached and who has the goods
i. Seller breaches, buyer keeps the goods - FMV if perfect - FMV as deli
ii. Seller breaches, seller keeps the goods - market price at time of disco
price OR replacement price - K price
1. Article 2 encourages replace transactions.
iii. Buyer breaches, buyer has the goods - K price
iv. Buyer breaches, seller has the goods - K price - market pric
delivery OR K price - resale price and, in some situatiog§; prove
1. Lost profits for lost volume seller
a. Recoverable amount is provable lost pro

b. [MB: looking for a fact pattern S the.following %
i. K for the sale of regul

ii. Breach Jc

iii. Resale to someo i exactly theagame pri
d. Additions and limitations

i. Plus INCIDENTAL damages
1. Costs incurred in fingj

WAYS oyffable®
ii. Plus foreseeable CONSEQWENTI
ial ci ; if ¥had
. e D about the

’t$
s Misg” and her losses

ed without undue burden on

ered
of breach - K

dand place of
gOst profits

tha¥Could hayE
roof on D.
ble to that.>

of avoidahffe d es is in the nature of a defense, so it must

ovegfly O.
1. Re certainty LoOWNfor fact pattern involving a new business or a new
b ivity.
. @ fact pattern €

asizes the subject matter of the K is something new for P,
be ableWo establish with certainty what her position would have
Qoerformed without breach.
® i.e. LIQUIDATED damages
ng amount of damages. Issue will be validity. Concern is
00 high, a penalty.

e

s were difficult to forecast at time K was made, and
2. vision is a reasonable forecast.
iii. [l If liqUidated provision is simply a single number, think that is presumptively
INVALID because it cannot represent a reasonable forecast of all possibilities.

SIXTH ISSUE: EXCUSE OF NONPERFORMANCE OF K BECAUSE OF
SOMETHING THAT HAPPENED AFTER K WAS MADE
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Look for info: (1) nonperformance of K and (2) something happening after K, i.e., one guy argues that he does
not have to do what he agreed to do because of something that happened after the K.

. EXCUSE BECAUSE OTHER GUY’S IMPROPER PERFORMANCE

a. Common law and material breach rule
i. 4rules
1. Damages can be recovered for any breach.
Only a material breach by one guy excuses the other rforming.

2.
3. Whether a breach is material is a fact question.
4. If there is substantial performance, then the bre
material, then the performance was not substanigal.
a. [BB: If dealing with a number based que3§ inting rtments out of
10), if performance is LESS T ALEF, that is ngt |
performance - material brea is’no K law Qight cover for
less than substantial perjsug , quasi-K).

b. Divisible K exception: p K¥%ays thagR will get¥aid a certain
amount PER APA K is divisi t case, P u\get
money for the 3 en as paigre.

b. Article 2 and perfect tender rule ¢
i. We NEVER do material brgach in g salé of gogg®mve opl perfect f gElivery
requires 100 red widgets, aRg only®9 red widget elivered, stq perfect
tender. \

. EXCUSE BECAUSE OF - RENCE OFRCQRDITIO y

i iti promise mo afiguage in a K that does
‘ C

o@ reated by other language in the

n rial. If the breach is

offers to sell B his house for 100k. B responds that he will buy
Bbtain a mortgage at no more than 6%. Is there a K? NO!
\s here are those of only ONE person in response to an offer, which
e don’t have a K because the words don’t connect.
iv. ConditioRg S and B enter into an agreement that states that B will buy S’s house for
100k IF B"can obtain a mortgage at no more than 6%. Is there a K? YES!
1. The words here are words of both parties and, since both parties agreed to them,
there is a K.
2. Where there is language of condition and the condition does not occur,
performance is excused.
b. What is the standard for satisfying an express condition?
20
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i. GR: strict compliance with conditions
1. 6.1% does not satisfy a 6% condition.
c. How can a condition be excused?
i. Good faith/avoidance of forfeiture
1. The law abhors forfeiture.
ii. Waiver/estoppel
1. Identify the person who benefits from or is protected by the
for a statement by that person giving up the benefits

0 Prowy
condition. %
2. Estoppel is based on a statement by the person cteSnaysfNe condition
BEFORE the conditioning event was to occur &ud reqUyes reliance. Waiver is
based on a statement by the person protected by dition R the
conditioning event was to occur and d t require reliancg.
3. Common fact pattern: B contracts to ICe buildindafor K
provides for monthly progress pasmagtNgut condition

. Then look
of the

ayments on B’s

obtaining a certificate from C mana ertifying the
quality of work done. In Mg, gthat it will n essary to &in any
further certificates.
*
II. EXCUSE OF PERFORMANCE BY R RP Y’S AN %]
REPUDIATION
a. Anticipatory repudiation is g r cghduct indgat

i. That the repudiatin

ii. Made prior to g :
€ , g r party’s orm. It also generally
, 3 r breach (A e rise to an immediate
i al Ny f ance).
d&rt as finishag perfo ce, she must wait until the date of

rsed or retrgfte long as there has not been a material change in
e Other pagf .the diation is timely retracted, the duty to
eiImpose per ance can be delayed until adequate assurance is

ork for a thi stead of money, but that thing is sold before you finish

, You a used ®Mem finishing your performance.
fg Jblems.
te

the Jvords or con party give reasonable grounds for insecurity, then the other party
urance and, if it is commercially reasonable, can suspend performance
urance. The 3 concepts again:

ii. Demand for adequate assurance
iii. Commercially reasonable to stop performance

V. EXCUSE BY REASON OF A LATER K

a. Rescission
I. The key is whether performance is still remaining from each of the K parties (executory).
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ii. Look for phrases, such as “Before P completes the work.” This is a valid rescission. If
says, AFTER P completes the work, rescission is not valid and the K obligation continues
unexcused.

b. Accord and satisfaction (substituted performance)

satisfaction.
ii. If the new agreement (accord) is performed (satisfaction), the wce of the
original obligation is excused.
iii. If the accord is not performed, then the other party can
obligation or the accord.
iv. [B: two words that signal accord and satisfaction: IF a N (as p, the new
agreement).
c. Modification (substituted agreement)
i. Modification is an agreement by the parig
agreement in satisfaction of the existi

xisting oblic®aglo accept a different

) obliOWi
ii. If you make new agreement, the ol joes away. ﬁ g, and satisf&gion, the
old obligation does not go away, ®We perfo

iii. In asubstituted agreement, t rtieS§ to repladithgfold it
eis

accord and satisfaction, thejff intengithe old agr nt tQ staff there unt i
performed.
d. Novation (substituted persg
I. A novation is an agr rties1o an existinN substitution of

a new party, i.g
substituted for or

RFORMA B ASON TER, UNFORESEEN EVENT

of cont uties (othegfhal*a coglractual duty to pay money) can be
under i ssify My oF impra ili ustration of purpose.
Someth'\ pens afte ormagon but before the completion of K performance;

reseen; and
agc impoMible or commercially impracticable or frustrates the
O
3
NI is subjective
be done while latter means can only be done with extreme and
unreas iculty and expense.
c. Damage or de of subject matter of K AFTER K
I. Seller’s of loss and destruction
1. E contracts to sell C his Cadillac for 700. After the K but before the risk of loss
has passed to C, E’s Cadillac is destroyed by an unseasonable flood. When E fails
to perform the K, C sues Epstein for breach. Is E’s nonperformance excused?
Yes!
ii. Seller’s risk of loss and destruction — different answer

énd impracticability:
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1. E contracts to sell C 100 sacks of grits for 300. After the K but before the risk of
lass has passed to C, E’s grits are destroyed by an unseasonable flood. When E
fails to deliver the grits, C sues for breach. Is E’s nonperformance excused? No,
because the goods involved here are grits, not just one 1973 Cadjllac.
ili. Buyer’s risk of loss and destruction
1. Assume in above hypos that the flood occurred after the ri lo passed to
C. C refuses to pay E. If E sues C for breach, is C’s nongerfo excused? No.

d. Death AFTER K
i. General effect of death on K obligations

1. Death does NOT make a person’s K obligation pp
ii. Death of party to K who is “special” person
1. Then death excuses performance.
e. Subsequent law or regulation
i. Later law makes performance of K illegal —
1. Evenifitis physically possible tg
law makes the performance illeffa
ii. Later law makes mutually underst

purpose
1. There must be a mut tood purpos ¢
2. Mutually understoo purp e is elimin y currence.

SEVENTH ISSUE: D) TYP

AKSHED AKE: T

BENEFICIARY
a. ldentifying third@aa
i

a third party.

(&)

o

E
> |D
(D
—
D
>
—+
o
—ry

e to en made for his benefit.

gt omise that benefits the third party.

iciary was a creditor of the promisee.
ancel or modify
er the third party knows of and has relied on or assented as requested.
If so, herights have vested and the K cannot be canceled or modified without her
consent uriless the K otherwise provides.
d. Who can sue whom?
i. 4 bar exam important rules
1. Beneficiary can recover from promisor
2. Promisee can recover from promisor
3. Donee beneficiary cannot recover from promisee
23

Bar Exam Doctor




a. Donee beneficiary can only go after the PROMISOR.
4. Creditor beneficiary can recover from promisee but only on pre-existing debt

e. Defenses

A PERSON TRYING TO ENFORCE A K SHE DID NOT MAKE: ASSI
a. What an assignment is

If the third party sues the promisor, the promisor can assert any defense that he would
have had if sued by the promisee.

RIGHTS

b. Vocabulary
i. Assignor: party to the K who later transfers ﬁe K to an!ther

Transfer of rights under a K in 2 separate steps:
1. K between only 2 parties
2. One of the parties later transfers rights under thgt K to'§ third party

Assignee: not party to the K. Able to en because of
Obligor: other party to the K.

ignment.

c. Limitations on assighment

K provisions
1. Courts favor assignaiiki

preventing an assig
a. Prohibits as

of Rygights and so t3ht to read € Iggfuage®s

gtermine w, r

likély than invaN r the bar):
es away tgright to®ssign but not the

10T is liable for breach
of the prohibition can still

of the obligor (important)
yment (never substantial change)
performance other than right to payment

ed.
Fare valid, but freely revocable.
ignment and not promise to collect and pay or promise to assign.

1. Batman contracts to perform security services for Gotham for 300k. After
assigning the K with Gotham to Robin for $10 and doing all of the work himself,
can Batman collect from Gotham? No, because Robin paid consideration.

Obligor has same defenses against assignee as it would have against assignor
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iv. Payment by obligor to assignor is effective until obligor knows of assignment. Similarly,
modification agreements between obligor and assignor are effective if the obligor did not
know of the assignment.

v. Implied warranties of assignor IN AN ASSIGNMENT FOR VALUE

1. Inan assignment for consideration only, the assignor warrants
a. The right assigned actually exists and

b. The right assigned is not subject to any defenses rand
c. The assignor will do nothing to impair the valy# gnment
Assignor, however, does not warrant what the ill do.
f. Multiple assignments
I. Gratuitous assignments
1. GR: last assignee generally wins.
a. It’s possible to make a gratuito revoked.

Since a later gift assignment 14
resolving claims among g s
last in time rule.

2. Exceptions

ign Y'the GR for
consideration is a

ii.
W over an earlier
rlier assignment and is

1. DISPUTES SHE DID NOT MAKE:

®egation are very limited.

its delegations or prohibits assignments OR
alls for very special skills OR
3. Pelson to perform K has a very special reputation.
iv. IRIGKIBEESEIEN: P contracts to paint O’s house for 1,000. P delegates the work to X
who does a great job. Can delegate X recover the 1,000 from O? NO! But P can recover
from O!
v. If K says no assignments, it also means no delegation.
d. What if the third party does not perform?
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i. Delegating party always remains liable.
ii. Delegatee liable only if she receives consideration from delegating party.
iii. Any time you have a delegation for consideration, you have the possibility of a third
party beneficiary.
e. Examples:
i. Delegation without consideration:
1. P contracts to paint O’s house for 1,000. X then agrees
the painting for P because P is a good friend. X does
recover from P? Yes because delegating party ALWA
2. Same facts. Can P recover from X? No because ga
receives consideration from delegating party.

ii. Delegation for consideration:
1. P contracts to paint O’s house f % P®nd X thggagree th% X will do the

work and P will pay X 900 scover fro%YeS
because delegating part
Ble if she '

2. Same facts. Can P re
consideration from
3. Same facts. Can O : gpANyarty benefigg

REMEDIES \

l. HOW TO SPO
a. The call
ig O

s remeins liab

? Yes — de T\

rmghce
a st™8antive law fact pattern. The most relevant

s are tor cts (and the related property areas).
N stion or a crossover. The tip-off will be found in how
-ques®pn lines are wONgEd.
termine hat SRgstMive area of law is involved. Could be more than 1.

ii. ) What speci blem is at issue within that substantive area.
W BB t rn may be susceptible to more than one substantive law interpretation,
e.g., tor ntracts.
b. Step two

i. Make sur€’that P has a case, e.g., a tort committed, a K breached.
c. Step three

i. Determine what remedies require discussion.
ii. This must be done in the right chronological order as follows:
1. FIRST: LEGAL REMEDIES
2. SECOND: RESTITUTIONARY REMEDIES
26
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3. THIRD: EQUITABLE REMEDIES
a. Only write about these after you determine remedies at law won’t take
care of the problem.
iii. [Ill: There are 2 types of restitutionary remedies, legal and equitable. The legal remedies
must be considered first.

Il. THE TORT REMEDIES
a. The legal remedies
i. Damages
1. Dis ordered to pay money to P.
ii. FIRST TYPE OF DAMAGES: COMPENSATOR
1. They are based on the injury to the P. They put (Ngli#fred par he position he

would have been in had the injury no@0
2. The four requirements checklist:
a. First requirement: causgjpes
i. This refers to ac ati®n (but fQitest)

b. Second requireme p Xt
! i atiot™fe injur st e been fo@‘the
e 100 Specighibl

I. Proximat
established w certainty than

2. i is®rical recor Wto provide certainty,
5 0'establish what losses
: ‘ st$how that they are more likely

the ALL OR NOTHING rule.

1. The basic certainty rules apply here, i.e., calculation must
be with sufficient certainty.
ii. Non-economic losses (general damages), e.g., pain and suffering,
permanent disfigurement
1. The basic certainty rules do NOT apply here. The jury may
award any amount it wishes subject to proper instructions.
b. Form of judgment payment
i. The award must be a single lump sum payment. Installment
payments are NOT allowed.
ii. Two calculation items
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1. The award must be discounted to present value.
2. Inflation is NOT taken into account. Under the modern
view it is.
iii. SECOND TYPE OF DAMAGES: NOMINAL
1. These are awarded where P has no actual injury.
2. They serve to establish or to vindicate the P’s rights.
iv. THIRD TYPE OF DAMAGES: PUNITIVE
1. These are awarded to punish the D.
2. The three rules

a. First rule: in order to get punitive dam ' P ave first been
awarded compensatory or nominal dargages.
i. Note: punitive damages can also hed to tionary

damages. .
b. Second rule: in order to get ages, D’s ke I ust be
. arded W an amount

es go up. \

le o?
not b®

nefit.
on the injury to P.
ABES, THE 3 BAR EXAM

iched.

ves trucks across road on P’s vacant
aail reducing trip from ten miles to one mile. P
Il here, but nominal damages might be available here.

ivJ REPLEVI RESTITUTIONARY REMEDY
1. 0 possession of specific personal property.
2. test:
a. Establish that P has a right to possession; and
b. That there is a wrongful withholding by D.
3. Most likely bar exam issue

a. P can recover the chattel BEFORE the trial.
b. [MB: if this is in issue, mention in your answer that:
i. P will have to post a bond.
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ii. D can defeat an immediate recovery by posting a redelivery bond.
D can then keep the chattel until after the trial.
1. Note: the sheriff repossesses the property for P.

c. [MB: replevin is ALMOST ALWAYS coupled with damages
(compensatory or restitutionary) for lost use or benefit to
time of detention.

v. EJECTMENT, LEGAL RESTITUTIONARY REMEDY
1. P recovers possession of specific real property.
2. Two part test:

a. Establish that P has a right to possessi

b. That there is a wrongful withholding

3. Most likely bar exam issue
agaigst D who Sa ion of
S cou with ages

a. Status of D: ejectment only avaj
or lost use jtto D duriﬁme of

property.
UITABLE UITA *

b. Note: sheriff ejects D frogsmgp
vi. CONSTRUCTIVE TRUST SN
RESTITUTIONARY REWIEDI
1. Constructive trust: osegfon impro Ired prope aCch'D has title.
fliStC ust retygh propgrtyglo P.
D

uring the

d

c. [BB: ejectment is ALMQ N
(compensatory or reghit
D
Ired propertN has title.
ourt-dire sale. ™®e monies received

wrongful withho
re less tha Wof the property when
ent will issu iffcrence and can be used
i @ pe Wsed only when the fact pattern
egal reme ative

IN&equa
I§Basic alter rnongy damages
1. T, easd

a.

is insolvent; or

a.
\ b. For constructive trusts: the property is unique.
V Tracing is alNgved

agcvail oWr P
Ril over unsecured creditors
Qge: to extent you have a deficiency judgment in connection with
equitable lien, you stand on equal footing with other unsecured
creditors.
remedy: constructive trust or equitable lien?
the property value subsequent to taking goes up, go with a constructive
trust.
b. If the property value subsequent to taking goes down, go with an equitable
lien.
c. When D’s property cannot be traced solely to P’s property, only an
equitable lien is available.

c. The equitable remedies
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i. INJUNCTIVE RELIEF, EQUITABLE REMEDY
1. D s ordered (enjoined) to do or refrain from doing something.
2. Threshold inquiry
a. Determine if you’re required to discuss permanent or te
relief.
b. Permanent injunction: issued AFTER trial on the m
c. Temporary (preliminary, interlocutory) injunctiogeis
the merits.
d. [BIB: if in doubt, go with a permanent injuncti
ii. TEMPORARY INJUNCTIVE RELIEF
1. Two part test:
a. Establish that there is irreparable injur
I. Facts must be discussedgfr®&ime frame cont st show
that he will incur irrep@gajeny ywhile waling f ull trial on

orary injunctive

ii. Balancing of ha
hardship D
b. Establish P’s lik

i. B b

is weNghed against any

nis grant\

injuncti
t shoyl pose ab
Injured hi

w DER WlN ICAL
to det®mine Vry injunction should

. whetMy t
ical to t porary injunction.
Wie. Thus

1 ceding equir
a TR can be issjfed rte, if there is an opportunity to give D
a sgance to appgd t0*€ontegt the injunction, a good faith effort must be

imited to ys. MRSt have regular temporary injunction hearing by

3.
;. Even tho
notice
m to
5.
t

. kry difficult to' W any type of temporary injunctive relief that is mandatory
ind@rm. Thiggipgarticul¥ly true for a TRO.

TIVE RELIEF
. Inction 5-part checklist:
InNeMte legal remedy alternative
® The 3 legal remedy alternatives: replevin, ejectment, money
damages
ii. Replevin
1. It would be inadequate because:
a. The sheriff may not be able to recover it.
b. D can file a redelivery bond (and then run off with

or destroy chattel in interim).

iii. Ejectment
1. It would be inadequate because:
a. The sheriff may refuse to act.
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iv. Money damages

b. Property right/protectable interest requirement
i.

ii.

c. Feasibility of enforcement
i.

ii.

1. They would be inadequate because:
a. They’re too speculative
b. D is insolvent
c. lrreparable injury
d. Awvoiding a multiplicity of acigags

Traditional rule: equity will grant relj

; e a protectable
property right is involved.
1. Any legitimate property giffice.

' st
Modern trend: a protectable inggrest Wil suffice.

r@ based on

fectively ensuring

Negative injunction: no4
Mandatory injunction

the difficulty of sypeig
compliance.
The 3 exam

dships
L P'Ngenefit agaiffst Dgmbardship if relief granted
i1d balancin harashiggrules:
1. T us gross disparity between detriment and
efit’

n then, there will be no balancing if D’s conduct was
iliful.
3. ou decide to balance hardships, in whole or in part,
consider money damages.
Hardship to the public is also taken into account.
: balancing of hardships defense is almost always a primary
discussion item when the tort is nuisance or trespass to land.

fenses
i. Unclean hands

1. Available only if P’s alleged improper conduct is related to
the lawsuit.

ii. Laches

1. It’s a running of a period of time defense. Unlike SoL,
which involves the mere passage of time, laches is
concerned with the effect of the passage of time.

2. Laches time period will never be greater than the SoL.
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3. Three laches rules:

a.
b.

Clock starts to run when P knows of the injury
Delay cuts off the right to relief when it has been

both unreasonable and prejudicial {o the D.

c. If laches applies, consider giving some
money.
iii.  Impossibility

1. Impossible for D to carry out tg
Free speech
1. If the tort is defamation
your best exam answer i
speech grounds.
2. Miscellaneous injunctive relief prob
a. Crimes
i. Equity will not enjgi
b. Who will be bound by i

iv.

i. Parties
ii. Employe age ITH
iii. Third ies algg WITH N

Erroneous i

rroneous
must S

|C§ \
Q/‘
| , you still evit.
have itghodified INglved.
Mjailhouse

civil, civil or criminal, contempt for non-
e with a money judgment (exceptions: alimony,

: injunctive relief is almost always coupled with

ages for injuries incurred in the time period prior to
obtaining the injunction.

JUNCTION MEMORIZER

ucks down

Inadequate legal remedy

Property right/protectable interest requirement

Feasibility of enforcement

Balancing of hardships

Defenses (ALWAY'S discuss them = unclean hands and laches are

the big ones)

d. SPECIFIC TORT FACT PATTERN POSSIBILITIES > EXAMSMANSHIP: GENERAL
THOUGHTS
i. Two sets of basic bar exam questions
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1. First set
a. Has/is P been/being injured?
b. Has D derived a benefit?
c. Does P want the property returned?
d. Does P need an injunction?
2. Second set

b. Do the wrongs relate to the future only? (no dg
c. Do the wrongs relate to both the past and the f

ii. How to handle compensatory damages measures
1. Bar exam compensatory damages language

a. P isentitled to compensatory damages him in osition he
would have been in had this and resulting } ccurred.
4
On these facts...
IV.  THE CONTRACT REMEDIES
a. The legal remedies
i. Damages

1. Legal remedy &
ii. FIRST TYPE OF DAMA@OM

. uidated dama¥¢® fact pattern
. 2 paygsiggl for vaidity:
Anages are very difficult to ascertain at time of K formation.
P was a reasonable forecast of what they would be.

If valid: only liquidated amount available
In invalid: only actual damages available

i. Trick fact pattern: clause provides that one can get either actual
damages or liquidated damages - invalid provision.

b. The restitutionary remedies: to prevent unjust enrichment
i. LEGAL RESTITUTIONARY REMEDIES
1. Restitutionary damages
2. Replevin
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3. Ejectment
ii. EQUITABLE RESTITUTIONARY REMEDIES
1. Constructive trusts
2. Equitable liens
iii. THE BASIC BAR EXAM RESTITUTIONARY CONTRACT FAC TTERN
1. Contract “fails” after P has rendered performance (par@gLor lete)
2. Two ways this occurs on bar exam:
a. The K is unenforceable
b. The Kis breached
3. Unenforceable Ks
a. The K is unenforceable due to, e.g., miggake, |a§k of capacity, SoF,
illegality.

b. The 2 questions: .
i. Can P get restitution for prope&/m iven to, or

o™he ben

use the be just needs %given

cah recov pay fo
whether ot.
i, * e propgfty back?
@ Yes, if it @Qunigflie is ins:olv%t.

iry: wies ? i1s he the non-breaching or

@ \g P get the property back?

a. Yes, if itis unique or D is insolvent.

. P as ggching Marty
YRO: contract for land, price = 100k. P, after paying 30% of
\llment land sales K, defaults. Land is now only owrth 80k.
A W P get any restitutionary damages?
1. Traditional view: no recovery b/c P defaulted
2. Modern view: recovery allowed, but cannot be greater than
the K rate and is reduced by any damages suffered by D as
a result of the breach.
iv. SPECIFIC PERFORMANCE, EQUITABLE REMEDY
1. D isrequired to perform the K.
2. 6-part checklist:
a. Kisvalid
i. Note: in order to obtain specific performance, P must be able to
show the K terms with more certainty and definiteness than would
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be the case in an action for money damages at law. Otherwise it
will be too difficult to enforce according to the K’s terms.

b. K conditions of P must be satisfied

P must be able to show his K conditions have beep fulfilled

(already performed, ready and able to perform, or\ggused from
performing).
The 2 favorite bar exam conditions fact paite

sale Ks)
1. Deficiencies fact pattern (selld deliver the

agreed upon considera
a. SellerasP
i. Can enfor if the is minor

ajor
ct before

e into account this

ugh a defect SOl rénai
W that the ct will

Of timely performance)
il be a land sale K with an express time of

use will contain a forfeiture provision
rfeiture of all performance rendered to date if
performance is not timely).
c. There will have been partial performance which is

now potentially subject to forfeiture.
d. Buyer will have made a late payment.
i.  This triggers the time of the essence clause

and its forfeiture provision. Seller wants to
keep both the land and any performance
rendered to date.
e. Buyer will bring a lawsuit for specific performance.
f. Note: equitable maxim = EQUITY ABHORS
FORFEITURES.
g. Factors cts can look at to avoid the harsh result of a
forfeiture:
i. Loss to seller is small
ii. Tardiness is de minimis
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iii. Waiver (seller has accepted late payment in
past)
iv. Buyer would suffer undue hardship
h. The above fact pattern relates to pgrtially performed
Ks. If the K is wholly executory ( r has done

nothing yet), the time of essegag.Cl ill be
strictly enforced.
c. Inadequate legal remedy alternative
i. Money damages could be inadequate D @
1. Damages are speculative
2. Disinsolvent
3. Multiple suits are necessa
i ris 3nique
, theneven i ived money
t simpl out an®buy it.
br K was fo ersonal wy
perty
i. Land isguui ¢
ii. r exaniers try to Wy u
i ry parcel dentical.
i’ The gpeghhl seller’ SQuiRgellers can get
ecl performanN ough all they
h [ IS mongyP

iS not unique, but see

e of agync®or very rare

onal gfgnificance to buyer
CircUMStances make chattel unique

. liquidated damages clauses
i ategl damages clause does NOT make money
S a ate. Specific performance is still available.
ceptMyQ: where the clause provides that this is to be the
remedy.

edy (only going to be an issue when dealing with party

V that Laaks contr®etual capacity)
, determine and discuss that you have a mutuality fact pattern

should not be able to enforce this K against me because |
guld not enforce it against him.
® Second, set out the rule = ct will reject the mutuality argument if
it feels secure that the P will perform.
iii. Third, grant specific performance = in your answer, have the
decree provide for simultaneous performance.
e. Feasibility of enforcement
i. Personal services K enforceability
1. Rule: they are NOT specifically enforceable.
2. Reasons
a. Enforcement problem
b. Involuntary servitude
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f. Defenses
i. Equitable defenses
1. Unclean hands
2. Laches
3. Unconscionability
a. More than simply a bad deal.
some smell factor facts tha
b. Tested at the time of K

ii. Contract defenses
t performance j oblem
m?
must involv It could be either a
one to e a testnentary

I Wi Rave
2. ce have spotte t the pro scus® the
rule:
Ifone h (i) inva
gyin relia he K this will
ut of the S;& ecific
nted.
Wnce? Any 2 of the

1. Mistake
2. Misrepresentation
3. SoF

iii. Bar exam favorite: So
1. Howdoyous

lan
OCCRS upon execution.
property interests of the buyer and seller are regarded

\ . ed. Thus:
V . buyer will now be regarded as having the real property
interest (the specifically enforceable right to the land); and

e K is entered into, an equitable

. The seller will now be regarded as having the personal
property interest (specifically enforceable right to the
money).

ii. [B: timing of bar exam issues - they occur between K execution

and the closing.

iv. The 2 basic bar exam fact patterns:

1. Death (who gets what, assuming equitable conversion)

a. Doofus enters into a specifically enforceable K to
sell Blackacre. Before the closing, he dies. His will
gives his real property to Bowater, his personal
property to Lulu. Who gets what?

i. Bowater: real property.
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b. Covenants not to compete enforceability
i.

ii. Lulu: personal property (purchase price).
2. Damage/destruction = risk of loss, assuming equitable
conversion
a. Majority rule: the risk is on the buyer.
b. Modern trend: the risk is on the se

The covenant must protect a legitimate i
whose favor it runs. For this to be the g
unique.
The covenant must be reasonabl off
durational scope.

4. SPECIFIC PERFORMANCE MEMORIZE

a. Cha Cha is my favorite dance.

1. The original
2. Rescission r

. Conditions of P sgig

&

Contract validity

Inadequate lega
Mutuality o
Feasibilit

Defen

®rescission granted.
ol act (going to quality, desirability,

o0k

7

b. Determineift

Unclean hands

Laches

i.
or fi of property for a particular
rpose): rescission denied.
ateghll mistake
¥Rescission denied
i.

ii. Exceptions: the non-mistaken party knows
or should know of the mistake; the mistaken
party would suffer undue hardship if there is
no rescission (modern trend exception).

Misrepresentation

a.
b.

Rescission: granted

In order to get rescission based on
misrepresentation grounds, P must show that they
have actually relied upon the misrepresentation.

Coercion

Undue influence

Lack of capacity
Failure of consideration
Illegality
here are valid defenses.
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ili. Negligence of P is NOT a good defense.
3. Two specific items
a. Election of remedies
i. P sues for damages first: rescission is NOT allowed.
1. Thisis regarded as an affirmance of the
ii. P sues for rescission first: damages ARE all
1. P can even sue for both at the samedi
preferred remedy BEFORE jud
b. Availability of restitution
i. If aP who is entitled to rescissio pre
performance on the K, he can gegg comp®hsated for it or get the
property back via restitution.

4. RESCISSION MEMORIZER
a. Good dog. ¢
i. Grounds
ii. Defenses
vi. REFORMATION, EQUITAB E \
1. Changes written agr nt toggnform with@ original an iﬂg.

(Y
2. 3-step analysis:
a. Determine iRghere @ a valid K|
. rmation:
i : nted. \

d.
a rty knows of the

should know” for

. nted.
) ¥innocent and intentional

tions. T®riting reflects expressed intent of

srepres
the parti
e d dgfenses.

il. Grounds
iii. Defenses

c. SPECIFIC CONTRACT FACT PATTERN POSSIBILITIES
i. Has P been injured?
ii. Has D derived a benefit?
iii. Does P want the property returned?
iv. Does P want the K performed?
v. Does P want the K ripped up (rescission)?
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vi. Does P want the K rewritten (reformation)?

d. HOW TO HANDLE COMPENSATORY DAMAGES MEASURES
i. Bar exam compensatory damages language:
1. Pisentitled to compensatory damages to put him in the posi he would
have been in had this wrong and resulting injury not oc e these
facts...

ii. Threshold inquiry fact analysis for compensatory damages:
1. Which party to the K committed the breach and how @ o it?

e
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