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CONSTITUTIONAL LAW

FEDERAL JUDICIAL POWER
a. Requirement for cases and controversies. 4 justiciability doctrines:

I. Standing
1. Definition: issue is whether P is the proper part@§to brifily a mattegto the ct for
adjudication.
2. Requirements: ¢
a. Injury
i. P must allege ang/PT®g Mgt he has bee ed or imminently
will be injured ( t threat of iy
1. Ps ‘ t injuries th rsonall h&
SWIETS, . @ . ¢
2 seekiMg injunctive agutory reli owpa
likelgood of fut arm
ii. ' tion as " as the best - ok for
ere P hggfbergo uffered i QL more than one P
dinjury p ly

on and reg

. i . tgrd party standing is allowed if there is a
i ip between P and the injured third party.
2: third party standing is allowed if the injured
\ ty is unlikely to be able to assert his or her own rights

3. ceptions 3: an organization may sue for its members, if:

V a. The members would have standing to sue;
b. The interests are germane to the organization’s
purpose;
c. Neither the claim nor relief requires participation of
individual members.
generalized grievances
i. P must not be suing solely as a citizen or as a taxpayer interested
in having the gov’t follow the law.
ii. [lB: question will say P is suing as a “citizen” or as a “taxpayer.”
iii. Exception: taxpayers have standing to challenge gov’t
expenditures as pursuant to federal statutes as violating the
Establishment Clause.
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ii. Ripeness
1. May the federal ct grant pre-enforcement review of a statute or regulation?
2. [BB: whenever you see a request for declaratory judgment, always consider
ripeness.
3. 2criteria S Ct looks to in determining ripeness:
a. The hardship that will be suffered without pre-enfo
b. The fitness of the issues and the record for judici
have everything it needs to decide the issue?).

iii. Mootness
1. If events after the filing of a lawsuit end the P’ injury$§he case must be dismissed

as moot.
i. \ g ice, butis f me it
C. i i
i. i i i er of the

. fituti VOT adjudicate.
2. S . ~ i A hes to resolve. The
foll ! . 3 iCi ions:
e repu \ , 3
Challegfes 1 ’ foreign policy
Cha s to TNE Impeagligent andremoval process
enge partisan @err dering

Ct bWrit of certiorari.

ome to the S Ct by writ of certiorari.

F'cts of appeals come to the S Ct by writ of certiorari.

s> NCt review of decisions by 3-judge federal district cts.

eder tatute says that there is APPEAL to the S Ct, the S Ct is

Nied @ hear that case when appellate review is requested.

OWginal and exclusive jdx for suit between state governments.

. suing AZ over water rights

ay hear cases only after there has been a final judgment of the highest
state ct, Ct of Appeals, or of a 3-judge federal district ct.

iii. For the Lt to review a state ct decision, there must NOT be an independent and
adequate State law ground of decision. If a state ct decision rests on 2 grounds, one
state law and one federal law, if the S Ct’s reversal of the federal law ground will not
change the result in the case, the S Ct cannot hear it.

1. Person beat up by LA cops. Victim sues officers in CA state ct. Victim brings 2
claims:
a. Federal law civil right claim.
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b. State law battery claim.
2. Imagine victim wins in state ct under both claims and entitled to 100k under either
the federal or the state claim, but not entitled to 200k.
3. S Ctmay only be sought as to the federal law claim. State ct getgthe last word on
purely state law issues. Even if the S Ct reverses on the federal | round of
decision, P will still win and with an identical amount of on the state

law claim.

c. Lower federal ct review
i. Federal cts (and state cts) may not hear suits against go ents.
ct

1. The principle of sovereign immunity
a. The 11™ Am bars suits against states in

i. It doesn’t matter if P is hat state or fro ate;
whether suit is for an for mone
b. Sovereign immunity barggum inst states i ts or federal
agencies.
2. 4 exceptions (states may beglue gthe followin tances); \
a. Waiver is permit; ust O®eXplicit
d puNgant to feder ted undeecg#n 3 & the
nnot authoyg@sultg agginst states t
oceedings

b.
te goyergfhents. \
icers are allo y
p paid out of g ckets;

sued if Y te treasury that will be paying

c. The fg ay sue

tate C ceedings.

SR impiggd CoMyressional power
1. e r ral police power.
flian reservations, military, federal land territories, DC.

Q ii. Ne?ry and
v ngress e any means not prohibited by the Constitution to carry out its
er and the commerce power

authori
I taxing/spen
1. Con tax and spend for the general welfare
. . If a question is about Congress’ ability to act and answer choice uses

e words general welfare, that is a correct answer only if Congress is
taxing or spending or is dealing with one of the few areas where Congress
has police powers.

2. The Commerce Power
a. Congress may regulate the channels of interstate commerce
b. Congress may regulate the instrumentalities of IC and persons or things in

IC.
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c. Congress may regulate economic activities that have a substantial effect
on IC. (In the area of non-economic activity, a substantial effect cannot be
based on cumulative impact).

iv. The 10" Am as a limit on Congressional powers. The 10" Am states thatall powers not
granted to the US, nor prohibited to the states, are reserved to the state¥the people.
1. Congress cannot compel state regulatory or legislative acti

a. .
b. Note: Congress can induce state gov’t action |

so long as the conditions are expressly stated

the spending program.
2. Congress may prohibit harmful commercial actyity bygstate governments.

v. Congress’ power under section 5 of the 1 4" Am.

1. Congress may not create new rights or d the scope of gg ress may
act only to prevent or remedy violati i ecognize&yt and such

ings on grants,
to the purpose of

laws must be proportionate and t to remedyi titutional
violations.

b. Delegation of powers \
I. No limit exists on Congress’ gaJi r. ¢
1. B a federal law i i cess of n

legislative power

al.
cameralismN by both the
iving th&Rill to th®President and sign
N

n'an executive action

R
Treatie

1. % nts betw S and a foreign country that are negotiated by the
Pres

nt and are effgive when ratified by the Senate.
. TreajiagQrevailWer conflicting state laws.
b.

onflicts with a federal statute, the one adopted last in time

N conflicts with the US Constitution, it is invalid.

ii. B Executive ai

1. t between the US and a foreign country that is effective when signed by

¥dent and the head of the foreign nation.
a. No senate approval required.

2. Can be used for any purpose.
a. Anything that can be done by a treaty can be done by an executive

agreement.
3. They prevail over conflicting state laws, but never over conflicting federal laws or

the Constitution.
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foreign countries.

iv. [B:

1. Best answer: political question.
2. Second best answer: president wins.

The President has broad powers as commander in chief to use American troops in

IS SENATE CONFLICTS CONFLICTS CTS
APPROVAL | WITH STATE WITH G H
REQUIRED? LAW FEDERA CQNSTITUTION
STATUT
TREATIES YES TREATY w VER ONSTITYTI
CONTROLS L 4 CONRR
IN
IME
TROLS
EXECUTIVE NO EXE E
AGREEMENTS A EM
ONTROLS

b. Domestic affairs

I'QInferior off

ig€rs
its

ere is good cause.

d removal
ident, the vice president, federal judges and officers of the US can be
eached and removed from the office for treason, bribery, or for high crimes

and misdemeanors.
a. Impeachment does not remove a person from office.

b. Impeachment by the House requires a majority vote; conviction in the

Senate requires a 2/3 vote.
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iii. The President has absolute immunity to civil suits for money damages for any actions
while in office. However, the president does not have immunity for actions that occurred
prior to taking office.

iv. The president has executive privilege for presidential papers and conver§a&ons, but such
privilege must yield to other important gov’t interests.

v. The president has the power to pardon those accused or, i ederal crimes.
Exception: when there has been an impeachmegt. If a§erson is impeached by the
House, there can never be a pardon for the offe tha¥ led to peachment.

President may pardon only as to fed
crimes.
President may only pardon as tq

1
vi. S
1. VER as ® STATEL AW
2. @ bility, NEVER as¥ CIVIL liability.
V. FEDERALISM \
a. Preemption [ECINIEE) .
i. The Supremacy Clause of Afft VI pfovides that onstitygron, and | tregllies
made pursuant to it, are theNgupren® law of thefla
de

Ii. Express preemption
1. If afederal s@

aw is exclusWg 1 field, then state

iii.
ally exclus ypreempts state law.
ntal stang icter than federal law unless

¥al objective, federal law preempts

:. If Congreqgevidenges a clear ghte preempt state law, federal law preempts
state \g
r&ulate f go tivity (inter-governmental immunity).
g8iiohal to p stat®gax out of the federal treasury.

the staigtax it? §es, since the tax liability is owed by the private owners

V Mom and p ore privately owned that operated on federal land. May

Nihe federal treasury.

angfhot b
¥ Anothegfa®ypatte
@ 0 . D o a store owned by the federal gov’t that operates on an army

tate cannot tax that store.

b. DCC and privi immunities clause of Art IV [iCEVINIESE)
i. Definitiogs
1. DCC (negative implications of the CC)
a. Principle that state and local laws are unconstitutional if they place an
undue burden on IC.
b. [MB: the negative implication of the CC - if you see this as an answer, it
refers to the DCC.
2. Privileges and immunities clause of Art IV
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a. Provides that no state may deny citizens of other states the privileges and
immunities it accords its own citizens.
b. [MB: applies ONLY when state is dlscrlmlnatmg against out-of-staters.
3. Privileges or immunities clause of the 14™ Am
a. Always a wrong answer UNLESS question involves the t to travel.
ii. Does state law discriminate against out-of-staters?
1. Analysis if the law does NOT discriminate:
a. The privileges and immunities clause of Art
b. If the law burdens IC, it violates the DCC if i
benefits.
2. Analysis if the law DOES discriminate against Qut-of-Raters:
a. If the law burdens IC, it violates the D SS it is sary to
achieve an important gov’t puy
i. Exception 1: Congre Val
ii. Exception 2: the g

pply.
burd s exceed its

t Wolate the
aters wit

b.

mu ties clause
ov’t purpose.

|I I|bert|es or

h1S statggor local government’s action DOES NOT
discriminate against out-of-staters

Violates I gov’t is burdening IC, balance the benefit to the
i state against the burden on IC (if the benefit exceeds
the burden, the law is upheld; if the burden exceeds
the benefit, the law is struck down).
Privileges and Immunities Clause of Art IV is
inapplicable.
DORMANT COMMERCE CLAUSE PRIVILEGES AND IMMUNITIES CLAUSE
e Does not require discrimination against out-of- e Requires discrimination against out-of-staters
staters in order to apply. in order to apply.
e Requires a burden on IC. e Requires discrimination with regard to civil
e Corporations and aliens can sue under it. liberties or important economic activities.
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e Exceptions: congressional approval and the e Corporations and aliens cannot sue under it.
market participant exception e No exceptions.

. State taxation of IC (I NESIEOIONNNSIDANERaN)

I. States may not use their tax systems to help in-state businesses.
ii. A state may only tax activities if there is a substantial nexus to jiagst
iii. State taxation of interstate businesses must be fairly apportioy @
. J,

d. Full faith and credit. Courts in one state must give full faith and cred
i. The ct that rendered the judgment had jdx over the parfges andjhe subject matter.

another state, so long as:
ii. The judgment was on the merits.
iii. The judgment is final. *
CTION O

ment of courts in

VIDUAL

V. THE STRUCTURE OF THE CONSTITUTIO
LIBERTIES
a. Is there gov’t action?
I. The constitution applies only to action. Private uct\geed not co

Constitution.
ii. Congress, by statute, mayfiapply gonstitutio r rivate co
1. The 13™ Am cagbeNged tghbrohibit pr discrimin
titutionalgQI™g to private

conduct.
3. Congr e prigale behavior.
iii. Exceptiong: I Constitution:

appliegsidthe government affirmatively authorizes,
r facilitages stitutional activity.

nforCe racially restrictive covenants.
I ate alyon when the government leases premises to a

\ '@ hat racially discriminates.
state action when a state provides books to schools that
sially d¥scriminate.
\ e is no state action when a private school that is over 99%
g¥ed by the government fires a teacher because of her speech.
ere is no state action when the NCAA orders the suspension of a
basketball coach at a state university.
vi. There is state action when a private entity regulates interscholastic
sports within a state.

vii. There is no state action when a private club with a liquor license
from the state racially discriminates.

b. The application of the Bill of Rights
i. The Bill of Rights applies directly only to the federal gov’t.
ii. The Bill of Rights is applied to state and local governments through its incorporation into
the due process clause of the 14™ Am.
8
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1. Except:

a.
b.

oo

c. Levels of scrutiny

The Second Amendment right to bear arms.
The Third Amendment right to not have a soldier quartered in a person’s
home.

The Fifth Amendment right to grand jury indictment in €
The Seventh Amendment right to jury trial in civil S,

The Eighth Amendment right against excessive f'fs.

I. Rational basis test: law upheld if rationally related to #legitinfyte gov’t purpose.
1. Rationally related means
2. Legitimate conceivable purpose

3. Burden of proof on challenger ¢
i. Intermediate scrutiny: law upheld if sub ' elated to an

1. Substantially related means

nt gov’t purpose.
2. Important actual purpose \
3. Burden of proof on gov’
I. Strict scrutiny: law upheld if gagessailyto achieve a i ® cov’t puRs ¢

1. Necessary means
2. Compelling actual frpose
: : st restggive alterpgtive \

Burden of proof

C.
d.

Rational basis test Challenger
Intermediate Government
scrutiny
Strict scrutd Government

on of life, liberty, or property?
perty occurs if there is the loss of a significant freedom
4 ¥eonstitution or a statute.
X: except in an emergency, before an adult can be institutionalized, there
st be notice and a hearing.

X: when it’s a parent institutionalizing a child, there only has to be a
screening by a neutral fact finder.
Ex: harm to reputation by itself is not a loss of liberty.
Ex: prisoners rarely have liberty interests.

2. A deprivation of property occurs if there is an entitlement and that entitlement is

not fulfilled.

a.

BB on every MBE, there is at least an answer that distinguishes between
rights and privilege — always a WRONG answer.
9
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b. An entitlement exists if there is a reasonable expectation to continue
receipt of a benefit.

c. Ex: person promised job will be hers for a year. She gets fired a few
months later. Person had a reasonable expectation that the job would be
there for a year, so property was deprived when she was before the
end of the year. Due process was required.

3. Government negligence is NOT sufficient for a deprivatigg 0cCess.
Generally, there must be intentional government actig
for liability to exist. However, in emergency situation!
due process only if its conduct shocks the cons e.

4. Generally, the government’s failure to protect ffgople ffpm privately inflicted
harms does not deny due process.

a. Only if a person is physically i 't custody or if the rally
creates the danger does the g duty to prgvide, ction.

ii. What procedures are required?

1. TEST ->Balance:
a. The importance of t# i the individ
b. The ability of adg Blures tqgMreasy€the accuracydt theact-
finding ¢

c. The governgffent’s igterests
2. Examples
v e terming#d, there x notiCe and a
Ly - L efits ar w, here only has to
ere must be notice of
fictions to the jury and judicial

uniflve damages violate due process.
préM®nded in a foreign country and held as an
e given due process.

erty (a significant freedom secured by the Constitution or
. d receipt of a benefit)?

NO

ly? Government need not provide procedural due process.

BALANCE:

1. Importance of the intere¥§ to the individual;

2. Ability of additional procedures to increase the
accuracy of the fact finding; and

3. The government’s interests.

b. Substantive due process

10
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I. Does gov’t have an adequate reason for taking away a person’s life, liberty, or property?
ii. Constitution provides only minimal protection for economic liberties.
1. Only aRB test is used for laws affecting economic rights.
2. The takings clause — the gov’t may take private property for public use if it
provides just compensation.
a. Isthere ataking?
I. Possessory taking — gov’t confiscation oL
property is a taking.
ii. Regulatory taking — gov’t regulation
reasonable economically viable '

cupation of

g if it leaves no
SpEfDerty.

i. Gov’t conditions on developmen erty m e justified by a

benefit that is roughly p tionaga to the byd ed;
otherwise it is a takin
ii. A property owner s a takings c e to regulations that

existed at the ti ty was ggguired.

iii. bwner use 0 is not a tw )
cas@nable.
c. Is it for publicgge? ¢
i. Vi i et thi quiremen§ i

ts out of a
W gain to the taker is
3. Co@ga ; contracts)
i. N
. State ggffoc
i es thWegislatigigsubstantra
exging K?
iITf so, is the asogably and narrowly tailored means of
omoti imp t and legitimate public interest?
e or local JemgrfereMge with government Ks must meet SS.
\ he ex posifactggtlause does not apply in civil cases.
V i. Retroaglve civil liability only need meet a RB test.

tainder is a law that directs the punishment of a specific
on or persons without a trial.

@ E 0 E’vacy IS Bl right protected under substantive due process.

1. The arry — FR.
v’t interference must meet SS.
to procreate
right to custody of one’s children.
The right to keep the family together.
The right to control the upbringing of one’s children.
The right to purchase and use contraceptives.
The right to abortion.

Nooghk~owh
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a. Prior to viability, states may not prohibit abortions, but may regulate
abortions so long as they do not create an undue burden on the ability to
obtain abortions.

i. A 24-hr waiting period is not an undue burden.
ii. Requirement that abortion be performed by a lice physician is
not an undue burden.
iii.  The prohibition of partial birth abortions § ue burden

b. After viability, states may prohibit abortions ry to protect
the woman’s life or health. @

c. The government has no duty to subsidiz rtrs provide abortions in
public hospitals.

d. Spousal consent and notification laws nstitutj

e. State may require parental notj#€ 8nd/or consent fgr ried
minor’s abortion so long as itQgcajfimag ﬁemative ce here a
minor can obtain an aborya f ho can approve the

1d ben ®e minor, ts or that she is
or heggelf.

®right tog™ag privatec@
4
(@ , even

n® th

at a person

Rights triggering STENGT Level of scrutiny

unknown
NAL BASIS
eview)

t to abo0 Right to practice ¢ Right to engage
a trade or in private
profession consensual

e Rightto homosexual

physician- activity
assisted suicide ¢ Right to refuse

Q e Rightto medical
education treatments

e Right iS\gurgMase and
use contraceptives
Right to travel
Right to vote
Freedom of speech
Freedom of association
Free exercise of
religion

12
Bar Exam Doctor




VIl. EQUAL PROTECTION
a. An approach to equal protection questions
i. What is the classification?
ii. What level of scrutiny should be applied?
iii. Does this law meet the level of scrutiny?
b. Constitutional provisions concernlng equal protection
i. The EPC of the 14™ Am applies only to state and local goverg
1. [MB: the 14™ Am NEVER applies to the federal gov’t}
ii. EP is applied to the federal gov’t through the DPC of t A
c. Race and national origin classifications
i. SSisused
ii. How is the existence of a racial classification
1. The classification exists on the face
2. If the law is facially neutral, proys
both discriminatory impact AN [

uires demonstrating

a. Ex: discriminatory Dagod on race \s EP
iii. How should racial classificati ) minorj#®®e be YCeated?
1. SSis used ¢
2. Numerical set-asideffrequitg clear proo ast dis mlnatlon
3. Educational institutRgns maly use race tor in admi ISYOns to help
minorities.
4. Public schoo @ may not W@ rggf as a ractor in assN dents to
school V
d. Gender classificati
i. ISisused
1. llowe ; g suasive justification.
ii. How jsttnce of
siTication gKist
elaw i is lyn classification requires
demonstr g bo |scr|m|n rydgagact AND discriminatory intent.
|m|natory eregiptory challenges based on gender denies
tectlon
iy "How shqu classific iting women be treated?
1.1
. Gen®Wr classificatiory@enefiting women that are based on role stereotypes will
We allowgs
ender clg Rons benefiting women that are designed to remedy past

discrimfgat differences in opportunity will be allowed.

. ing, serving on a jury, being a police officer, a teacher, or a probation officer.
iii. Only a RBtest is used for Congressional discrimination against aliens.
iv. Itappears that IS is used for discrimination against undocumented alien children.

1. Ex: Law that said that children of citizens and documented aliens receive public
education for free, but children of undocumented aliens must pay for it was held
unconstitutional.

f. Discrimination against non-marital children
13
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VIII.

i. ISisused

ii. Laws that deny a benefit to all non-marital children, but grant it to all marital children are
unconstitutional.

g. RB review is used for all other types of discrimination under the Constitution
I. Age discrimination
i. Disability discrimination
Ii. Wealth discrimination

iv. Economic regulations

v. Sexual orientation discrimination
h. Fundamental rights protected under EP

I. The right to travel

1. Laws that prevent people from moving into a st meet
2. Durational residency requirements mugyfee
ion dency.

a. 50 days is the longest amoun -~ Q/otlng durgti
3. Restrictions on foreign travel necgmmige™Quly the RB t
ii. The right to vote

1. Laws that deny some citize D vote must ~
a. ONLY one insta appro, Derty owner,
requirement: r disRygt election.

2. One-person — one-vffte mugt be met for ate andgrocal elect

3. At-large electlons aNyconsiirutional unfgs IS proof 0
purpose.

. , inaffl factor nv election district
) : Rt standards tial election violates EP.
enta% ation O

t

utral rest
restrlctlon ech enerally must meet SS. Two types of

tricfNgs (application of the law depends on the topic of

ctions (application of the law depends on the ideology of

ressing speech must meet SS. Procedurally proper ct orders must
led with until they are vacated or overturned. A person who violates a ct
arred from later challenging it.

BIB: Gag orders on the press to prevent prejudicial pre-trial publicity are
NOT allowed.
2. The gov’t can require a license for speech only if there is an important reason for
licensing and clear criteria leaving almost no discretion to the licensing authority.
Licensing schemes must contain procedural safeguards such as prompt
determination of requests for licenses and judicial review.
Iii. Vagueness and overbreadth
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1. Vagueness
a. A law is unconstitutionally vague if a reasonable person cannot tell what
speech is prohibited and what is allowed.

2. Overbreadth
a. A law is unconstitutionally overbroad if it regulates subsiNgially more
speech than the constitution allows to be regulated.

a. : Law protecting fighting words is uncons
— always pick this answer if fact pattern has syg
speaker.
iv. Symbolic speech
1. The gov’t can regulate conduct that communic Pt has a ortant
interest unrelated to suppression of t sage.and if thed
commMmunication is no greater than n achieve thé&gove, nt’s
purpose.
2. Ex: flag burning is constitution
3. Ex: draft card burning is
4. EX: nude dancing is NO
5. Ex:burningacrossi
6. Ex: contribution li

limits are unconstit

appe the p
must be pffte ffensive under the law prohibiting

mat must lack serious redeeming artistic,
or S§entific value
ordinances to regulate the location of adult bookstores

pe completely banned, even if not obscene (to be child
en must be used in production of the material).

’
Q . g0 punish private possession of obscene materials; but the gov’t
mayouni fite possession of child pornography.
5. The'Wgv seize the assets of businesses convicted of violating obscenity
6. nd indecent speech is generally protected by the First Amendment
a. Exception: over the broadcast media

i. Less discretion with cable media because people choose to bring
cable into their homes.
b. Exception: in schools
iii. Commercial speech
1. Advertising for illegal activity, and false and deceptive ads are not protected by
the First Amendment.

15
Bar Exam Doctor



2. True commercial speech that inherently risks deception can be prohibited.

3.
4.

iv. Defamation
1.

2.

3.

a. The gov’t may prevent professionals from advertising or practicing under
a trade name.
b. The gov’t may prohibit attorney, in-person solicitation of clients for
profit.
i.  Unless lawyer is offering free representatio
right of lawyer to send letters to clients.
c. The gov’t may NOT prohibit accountants fron
clients for profit.
Other commercial speech can be regulated if |
Gov’t regulation of commercial speech must
not need to be the least restrictive alternative.

narrdgly tailored, but it does

?fice, P carfreco r
ALICE.
ALSITY of the

If the P is a public official or runnin
defamation by proving FALSIT
If P is a public figure, P can re
statement and actual MALL

If P is a private figure a

(ter1s of puby®eondifn, that stategMay aMow P
to recover for defamatigp by Pgving falsity pgence by D ver ®
may recover presungd or panitive dam only byghowing a E.

If P is a private fi and {#le matter i%pu lic con cover
iC

rovin

presumed or ges witg8ut shqwigh actual

Private figure, matjgr o
public concer

PLAINTIFF L ES BURDEN OF PROOF
ANDRRD
Public official | galice Compensatd P must prove falsity
esumed
Public figure ttal mali Comp P must prove falsity
presumes

gligencefan satory Tor actual

Co P must prove falsity
esumed or

ITRLY
\ unftive ages require
al malice
negligen CQ®ypensatory for actual | Unclear — burden on D to
\ injury; presumed or prove truth
punitive damages do not
require actual malice

Pri
v’t may not create liability for the truthful reporting of information
was lawfully obtained from the gov’t.
iability is not allowed if the media broadcasts a tape of an illegally
intercepted call, if the media did not participate in the illegality and it
involves a matter of public importance.
c. The gov’t may limit its dissemination of info to protect privacy.
Speech by gov’t employees on the job in the performance of their duties is not
protected by the 1% Am.
Other governmental restrictions based on the content of speech must meet SS.

aIThe
t
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c. What places are available for speech?
i. Public forums (gov’t properties that the gov’t is constitutionally required to make
available for speech)
1. Regulations must be subject matter and viewpoint neutral, or iR8gt, SS must be

met.

2. Regulations must be a time, place, or manner regulation that n important
gov’t purpose and leaves open adequate alternative plj munication

3. Gov’t regulation of public forums need not use the led tive alternative.

4. City officials cannot have discretion to set permyfTces TSug#fdlic demonstrations.
ii. Limited public forums (gov’t properties that the gov’t quld cl®se to speech, but chooses

to open to speech).
1. The same rules apply as for public for,
2. Ex: Schools are non-public forums o ﬂveekends, uti choose to
open for speech, they are limite akl ums on nig weekends.

iii. Non-public forums (gov’t properties th onstituigggally carMend does close to
speech) X
1. The gov’t can regulate romn-public msN long as thgfrequlion is
reasonable and viewpaigt netgal. ¢

2. Ex:

a. Military bas

. )- . \
YCANNOT prohibit

D Q0

iv. There SPeech purposes.
iject matt point neytr Method of Interest required?
neutral? regulation
allowed?
Public S es Time, place, or Important
i , manner
Yes Time, place, or Important
manner
Yes Reasonable Legitimate
airports
Private property N RIGHT TO USE PRIVATE FOR SPEECH
AMENPMENT PROPERTY PURPOSES

d. FEreedom of association
i. Laws that prohibit or punish group membership must meet SS. To punish membership

in a group, it must be proven that the person:

17
Bar Exam Doctor



1. Actively affiliated with the group;

2. Knowing of its illegal activities; and

3. With the specific intent of furthering those illegal activities.
Laws that require disclosure of group membership, where such disclogure would chill
association, must meet SS.
Laws that prohibit a group from discriminating are constitutional s tReWgterfere
with intimate association or expressive activity.

e. Freedom of religion

The free exercise clause
1. The free exercise clause cannot be used to chalgnge a Qeutral law of general
applicability .
i uals tho quit theily religious

reasons.
The establishment clause

olsisu
have the sa

2. The gov’t cannot dicrimi. inst ioués&
- e . 48

E ’ i sm
QONgelfious groups.

religious stud cOss to school

facilitieg

Wved.

may gi as,
1 10

Has
Congress
violated a
limit on its
power?

LA@SMMMM(@

eder
government government actor)
’ 4@ eis:

The issue is: The issues are:
DoesWe federal ct
ave the authority | Has the state/local 1. Isthere state
.. Has th hear the case? gov’t violated a action?
Pregiden limit on its power?
tive and, if so,
the
2. Does it
exgcutive violate the
powers? Constitution
?
2. Hasthe
President/execu
tive branch

violated a limit
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