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COMMUNITY PROPERTY

I. BASIC DEFINITIONS
a. Marital Economic Community (MEC)

I. The MEC begins at marriage and ends at divorce, deat\of a sgbuse, or rmanent
physical separation and an intent not to resume the mari tionshi%

b. Separate Property (SP) ¢
i. SP is property acquired before marriage by e , during magriag gift,
bequest, devise or descent, or after deat I permanen ion.
c. Community Property (CP)
i. Property is presumptively CP if itgfas during marr mporar, sMation.
ii. You can overcome the CP presup®gn through statygdry eviognce, writtegftitl *

evidencing a gift, an agree hat th®property is pichase fungs d tgean SP
source.
d. Quasi-Community Property
i. QCP is property acq P\elther spou ie iledina state that would
have been CP if the ; i eo
% erest in the QCP, but the decedent

f creditor @

y properfassets are divided equally between the
y Qg distribution.
bet"pen spouses absent a property settlement

agreem
il er a disparity Mggarning power only when calculating spousal support.
I ploy &n item theory of distribution:
led to %2 of EACH ITEM of CP, not % of the aggregate CP.
en economic circumstances warrant awarding certain assets to
ashing out the other spouse so that each party ends up with %2 of
he c unity estate.
b. DeViation fro ision Requirement (not very commonly tested)
i. Ctdecis where economic circumstances warranted an unequal division of CP assets:
1. Fagily residence - the ct awarded the family home to one spouse so they would

not uproot the couple’s minor children.

on
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2. Shares of a closely held corp - the ct awarded all of the shares of a closely held
corp to the spouse that was the CEO of the company so that the couple would not
have to work together anymore.

3. Pension benefits = the ct awarded pension benefits to one spousg and cashed out
the other spouse so they could go their separate ways.

4. Artwork - the ct awarded a piece of artwork that would b
divided in half.

5. Stockholder voting control - the ct awarded a block g
because splitting it would have diminished the SH’s

ii. Statutory exceptions to the equal division requirement y

1. Misappropriation —> one spouse misappropriatgs CP fRpperty during marriage or
before property division upon divorce.

2. SP debts —assigned to the debtor spo
like the educated spouse’s SP debt.

3. Tort liability - tort liability not paes n activity fo
community is assigned to the tq

d unRaid educayo e treated

4. Personal injury recovery 248ers§y ry recover
spouse unless the intere justl quire
never receive less th of thyLecovery.

5. Negative communitlf > thgct may assi bts to gfle spouse
liabilities exceed cofumunifly assets, ta g account ea

I1l. DISTRIBUTION OF PROPEjs A\ TH @ \
jentary trangie
. : ggtransfer

rvsCPi

2 P and % of l.
without gg€ ol pgIlse’s COpg nonconsenting spouse can void

s SntTrety durge thdon®r s lifeti orPthe donor’s death, the
ouse can gy Ngoveyne n
clause i |

r trieNgp devise alffof P by will, or has included an explicit

iNcIWge in the wil e srviving spouse must make an election

s Or her ri de will.

Quse 1 explicit clause that forces the widow to make

P rights or her rights under the will.

e against the will and assert her %2 CP ownership interest, but then

ive up her testamentary gift.

c. Property distri
i. RULE: I'Na spouse dies intestate, his % interest in the CP passes to the surviving spouse

iving spouse’s share of the decedent’s separate property depends upon the

number of heirs that survive the decedent.

1. All of the SP if the decedent has no surviving heirs.
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2. Y% of the SP if the decedent has only one surviving heir (other than his spouse).
3. 1/3 of the SP if the decedent has more than 1 surviving heir.

IV. CREDITORS’ RIGHTS TO PROPERTY
a. Property that is liable for debts
i. RULE: A creditor can reach a debtor spouse’s SP and all of the CP,
incurred before and during marriage. After divorce or legal sepagati
reach the CP awarded to a spouse unless that spouse incurred @

debt by the ct.

ii. A non-debtor spouse’s CP earnings are not liable for d cuMwa#fore marriage if
they are held in a bank account where debtor spouse h& no ridt of withdrawal.

iii. *** Liability for necessaries (food, clothing, shelter, an gal expe during the
marriage:

1. The non-debtor spouse is personally 8’[5 for necegsari
2. So creditors can reach the non-dgj use’s SP an -debtor can only
be reimbursed if CP or SP fund Aamble at tglime.
iv. Upon divorce or legal separation, ggfred ot reach th rded to a we
unless that spouse incurred the &rth pt was nedWo him by thgglt. .
b. When debt is incurred ; >
I. In general, debt is incurred § the tiihe the obligati SEs.
ii. Specific types of deh

red when the ade.
a prio¥relationshify like SP debt
e
@ jle®s that she incurred or that
i . he incl™ed.

%} igle for a debt once it is assigned to them by

0

0

on-debtor s
(but the
If a spousgals n

ouse still rgMMa nally liable).

ally lia a pon divorce, her property is not subject to

X of certain debts

y the deg
n-d d ¥l be reimbursed for SP funds used to pay for debtor spouse’s
essarieshut oy IMNge debtor spouse had SP or CP funds available at the time to pay

i. RULE: ject to the tort liability of either spouse. If the tortfeasor was acting for
the benef§ of the community, liability is first satisfied from CP and then from the
tortfeasor’s SP. If the tortfeasor was not acting for the benefit of the community, then
liability is first satisfied from the tortfeasor’s SP and then from CP.
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V. UNMARRIED COUPLE’S PROPERTY RIGHTS
a. Requirements for a lawful marriage
i. RULE: In CA, lawful marriage requires legal capacity and the performance of formal
legal procedures.
ii. CA recognizes common law marriages when the common law marriage contracted in
a jdx that still recognizes them.
b. Unmarried cohabitants
i. General K principles govern property disputes between unma ptants.
)

ii. If there is no express K, the cohabitant may prove a K was infglied bj conduct and
employ the doctrine of meruit to obtain remedies such 0 sffve or resulting trust.

iii. To pursue a claim based on K law, full-time cohabitati§n is néjessary.

iv. If cohabitants later marry, K law applies to property acq®§ uring ¢ tation.

rope‘ty acquir " rriage.

v. If cohabitants later divorce, CP law applies on

c. *** Putative spouse
i. RULE: To qualify as a putative spouse, 3
upon objectively reasonable grounds t

ith belief based
ce that person

ust have a
lawfully maggied, but

accrue.
ii. All property that would be C

‘ i-marital p hts no Io&
\f the couple ally ma the tne
of acquisition is called quagl-maritgl property ).
iii. A bad faith putative spouseNgay hgpe a claim Ights accu e good
4 N

faith spouse.
iv. A claim to putative ¢

b clalmant knew the e was invalid.
e marriage is j

one pagtrMgcan em®oy the doctrine of
nerg@migat partr®r still conti oy the benefits of
y wful a
equ

Ive spouse, cts have divided the
y.

ed in :

le es to CA, but QCP is treated like CP upon
n the death of the acquiring spouse, the surviving

time they acquire property in another CP jdx, the property is treated
V, AZ, NM, WI, TX, LA.
d. Division of out CP and QCP realty
i. RULE: V§en dividing out of state CP or QCP realty upon divorce, cts will award the
realty to ohe spouse and equal offsetting assets to the other spouse.
ii. A ctwill divide out of state CP and QCP realty upon death by employing the situs rule
and applying the probate laws of the state in which the realty is located.
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VII.

PROPERTY CHARACTERIZED BY SOURCE OF FUNDS
a. *** Lucas and anti-Lucas statute

I. The Lucas ruling applies to property that was purchased with

RULE: Under the Lucas ruling, property purchased with SP and CP fungs before Jan 1,
1987 is presumptively CP if the spouses took title in joint and equal for s a result of
the anti-Lucas statute, the CP presumption for property purchased CP funds
after Jan 1, 1987 is rebuttable and the SP contributor can be reirgQ

downpayments, improvements and principal payments upon gfvorcs
SP andCP funds before Jan

1,1987:
1. The property is presumptively CP if the spousefgtook tRle in joint and equal form.
2. The SP contribution is presumed to be a gift to t unity he SP
contributor has no separate ownership } tor 8Iaim for rgi nt absent

proof of an oral or written agreemen
*** The anti-Lucas statute applies to pr
after Jan 1, 1987:
1. The property is still presu
form.
2. Now the CP presumpii
an explicit stateme

i erty, isgP, not CP.
3. The anti-Lucas statiRe onlyapplies to qgv egal sepaygi
*** SP contributor ¢ sed for JPIP):
1. Down paym \

03

was purcha SP and CP funds

&e in joint equal

t®al writte menor

2.

terest payments, appreciation,

ranc

2.
ntenancef
opery purchased a cqgmingled hfnk unt
X : Properfguirtgased from nglgll bank account is not presumptively CP,

oMis on th rop t to show that SP funds were used to
e SP pgemgnentgn use either the exhaustion method or the direct
nds were used to purchase the property.

T®SP proponent to show that SP funds were used to

purchasgt
tracingM 0 prove t
ii. Amgsset is presumptiveNP when it is purchased from a commingled bank account,
'% buad .
h

n of prgs

i 1] raciiig methodg tf pgoponent can use to prove that SP funds were used to purchase
perty:
1. Exh thod: at the time the asset was purchased, CP funds in the account

hoNg already been exhausted through the payment of family expenses.
2. cing method: at the time the asset was purchased, there were sufficient
SR funds available and the SP proponent intended to use SP funds to purchase the
asset.

*** Presumptions applying to family expenses (food, clothing, housing, recreation) paid
from a commingled bank account:
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1. Family expenses are paid with CP funds, and SP funds are only used when CP
funds have been exhausted.
2. SP funds used to pay for family expenses are a gift to the community.
3. The SP proponent cannot use recapitulative accounting to show that total family
expenses exceed total CP income to prove the remaining funds is SP.
c. *** CP funds or CP labor enhance value of SP business
I. RULE: When CP funds or CP labor enhance the value of a SP b
Van Camp or Periera to calculate the CP portion of the busing®
the character of the business was the primary reason for its gig
Periera is used when the personal skills and effort of th a
value of the business.

ii. Van Camp (value character of business) - favors SP e
1. Equation: market salary for managing Ae’s services — f es paid
from business earnings = CP portion 1” - remainderg SP,

p is used when
productivity, and
gefouse increased the

2. Use this method when the charagjg R business is t ary reason for its
growth or productivity.

3. Other factors to consider: t paid a sub lary or dr&g large

bonuses, implying that t Y was W mpghsated. .

ess gt tighe of marrt te of
Iness (remag .
d gffort of t pouse are

d.

inCipal de

Blion. If SP funds are used to make

e fundggflre if
if the&Wet reject pre
wo ty, the antifL eimbursement rules apply, so the spouse

e 8 funds can pgPreMMbursgd for improvements but without interest or

whnership to the extent that CP mortgage

u
payment
. The
b
alculated in proportion to ownership interest.
ove a spouse’s own SP property are not presumed to be a gift, and

E 2. Ap
n be reimbursed for the greater of improvement costs or the amount by

which t vement increased the property value.
e. Property purcha®yd with credit
i. Purchases’made with borrowed funds are treated like cash purchases in terms of
ownership interest when the property is acquired.
ii. Credit or purchase money loans trigger the CP presumption.
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iii. *** The borrowing spouse can overcome the CP presumption by using the intent of
lender test to prove the lender relied primarily on the borrower’s SP in extending the
credit.

iv. *** The personal credit of either spouse during marriage is CP if it is baged on earning
capacity or personal creditworthiness.

v. Loans cannot be apportioned, but cts can still apportion the asset pgafor e loan..

vi. The subsequent actions of the parties in paying off a mortgage | nge the
character of the asset under the buy-in rule.

VIIl. MANAGEMENT AND CONTROL OF PROPERTY
a. Rules regarding the control of SP and CP

i. Ingeneral, each spouse has exclusive management and of his Y ahd equal
management and control of the CP.
ii. Subject to certain exceptions, either spouse %ay buy, sWl, s r

encumber all of the CP.
b. Conveyances of real property
i. To validly convey CP realty, both gfou jointly exe
ii. One spouse cannot make a non- en ransfer r 13
without the other spouse’s cQasignt.
iii. CP titled in only one spousgl’s na

1. Ifthe CPissold to j presents h
nonconsenti S i .

2. Transfers to iggdut tne nonconsenN se can still void
the conys i i consent Wythe tranfer.

c. Exceptions to equal
i.
or clothing without the written

at any time during or after
ase price to the transferee.

operates, gfnages orglas an interest in the business that is all or

commu erso roperty, has primary control over the

otice to the nonmanaging spouse for any sale, lease or
Wtially all of the personal property used in the operation

com ate, but in no event can she void the transfer.

ouse makes a gift of CP to a 3" party without the other spouse’s consent,
senting spouse can void the gift in its entirety during the donor’s lifetime. If
the donor Uies, she can still recover her % CP interest in the gift.

7
Bar Exam Doctor



IX. HOW AGREEMENTS AFFECT PROPERTY RIGHTS

The donor spouse needs the other spouse’s written consent to make a gift to a 3" party,
but if consent is not obtained, the nonconsenting spouse can still ratify the gift in a
separate writing.

The nonconsenting spouse can void the gift in its entirety during the do
the gift becomes a valid testamentary transfer upon the donor’s death, a e surviving
spouse can only recover her ¥ CP interest.

2

a. Premarltal agreements

i. The scope of premarital agreements

RULE: A valid premarital agreement must be in writin asked to sign the
agreement must be represented by independent legal ¢ nsel t oral agreements are still
enforceable if the promise was carried out by the promi e pro detrimentally

relied on the oral K.

1. Parties can limit or waive proper R i

2. Parties can agree that each spouf§
marriage.

3. Parties can agree that ne amNg allowanceg
spouse’s estate.

4. Agreements can goyern thegdisposition opeLty gPon separagn,

death.

or her &n SP after
trmer
*

€ or

5 tsan 0 gatlons

ort areu force if:
esented b sel when the

of enforcement.

n 1, 15887 are enforceable, but any

afte at date m t ) writing, signed by the spouse whose
ected, and e that a change in ownership is being

Oral tr made bejmg Jan 985 are enforceable whether based on an
expres:%e nt or imp pfact from either party’s behavior.

uireNyents for oral t'gmutations made on or after Jan 1, 1985:
character of the property must be:

s’%
R e spouse whose interest is adversely affected; and

spouse’s SP into the other spouse’s SP by gift

c. Effect of t|tIe agreements on property rights

JT with right of survivorship
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1. Each spouse owns an undivided %2 SP interest which is treated like CP upon
divorce. Upon one spouse’s death, the decedent’s % interest passes to the
surviving spouse.

ii. Tenancy in common

1. Each spouse possesses an equal proportional ownership interest e asset with
no right of survivorship.

2. Key language: property conveyed to A and B is presumegto as a tenancy
in common if the conveyance occurred before 1975.

iii. Community property

1. Each spouse owns an undivided %2 CP interest i as no right of
survivorship.

2. Key language:

a. Any conveyance at any time th
husband and wife.
b. Property conveyed to A apemigiSyesumed to b the conveyance
took place after 1975.

Iicitlx describesgt S as

iv. Community property with right of g#rv f \
1. Each spouse owns an un ed 128F Interesjgehe et with a right of
survivorship. *
d. Married woman’s special presumpgfon
I. RULE: The Married Woma#s Sp t] 1€s to pr ired before

as tenants

s presumptively SP.
s'a ¥ SP interest, and the

% - party, then the SP presumption
: . _

M WVhen one spouse purchases property
intended to be a gift.

I injuryge
RU LEN . used by a 31 party tortfeasor is the injured spouse’s
SRegefore olNgfter marriage, Wt tort recovery is CP if the injury occurred during
« 5t reimburse the community or the other spouse’s SP for injury

expenseyiT N jccurs before or after marriage.
he injurggccu g marriage, the tort recovery is CP, but it will be awarded to the
injured spo ivorce if:

ery has not already been expended or commingled with CP funds, and
ests of justice do not require otherwise.

, tort recovery is treated like CP.
v. Personal ifjury recovery against the tortfeasor’s spouse is the injured spouse’s SP.
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b. *** Education/training expenses
i. RULE: The community has a right of reimbursement for one spouse’s education
expenses if CP funds were used to pay for the expenses, the earning capacity of the
educated spouse was substantially enhanced, and the spouses did not wajve the right of
reimbursement by a signed agreement.
ii. The community has a right of reimbursement for a spouse’s educatg

expenses if (must meet all 3):
. O R
% enhanced, and

1. CP funds were used to pay for education expenses ang
gned agreement.

2. The earning capacity of the educated spouse was subs
3. The spouses did not waive the right of reimbur

iii. Defenses to reimbursement
1. More than 10 years have passed between educat divorc the
community has substantially benefited the e%\ljcation.
2. The other spouse also received an ed ic With CP fumds,
3. The education reduced the need {gumago

iv. Any outstanding loans at divorce are ag§ 0
v. The community can be reimbursedg®r & eglucation exp , hot Iivi\
expenses.
c. *** Business/professional goodwill ¢
i. RULE: Business and profegional goodwill rep ts thosgualities t r
income beyond that derivedggrom tie labor of &s and the rea tUPn on
capital and physical g#Set
ii. Goodwill is treated [ \
iii. Ctsuse 2 valugjy NQLGES:
: testimony.
I€'to goodwill.
¢ @ pn{Pcts use the time rule to

dS'™ate option awarded to date it can be

educatgg.spouse.

ene arned during marriage are CP, and cts use
owrgship interest.
eferred compensation and classified according to when

tirement upon divorce, the ct can:
onparticipant spouse (NPS) when and if received.
Ipon divorce by awarding assets of equal value to her, or

e is eligible for benefits upon divorce, cts use the time rule to
rests in the pension benefits earned during marriage.
v. Ifthe ceases the employed spouse during marriage, the NPS has no devisable
interest ifRjthe pension benefits.
vi. Time rule”years employed during marriage / total years of employment = % of CP.
f. Disability pay/worker’s compensation
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g. Severance pay

RULE: Disability pay or worker’s compensation benefits are treated like wage
replacement and classified according to when received, not when earned, and the
characterization of the benefit depends on what it is intended to replace.

Marital earnings - CP

Post-divorce earnings - SP

Retirement benefits > CP

i. RULE: If the severance pay resembles a retirement pension - s earned
through employment during marriage, the severance is treate . If the severance is
intended to replace lost earnings, it is treated like SP af; voreas#® permanent
separation.

h. Life insurance

I. RULE: Upon the death of an insured spouse, t partxbeneficia urviving

spouse each get %2 of whole life insurance pré @ be policy walipaidgadg” CP funds.

i. Property insurance
. Thereis no buy—m r roceeds from an inKgaMee policy for SP

If the policy was paid for with CP and Sj
the CP ownership interest in the policy,

rule to apportion
nt feature, so

most cts hold that it has no value u ° mployt
apportionment method or hold t, e char®Cterizati a t
will determine whether the p eds g CP or SP.

Buy-in rule: number of pre ments ma

payments.

ium p ents.
d to make the

m
s ch cterlza' depent®0n federal homestead law.
sura benefits: ized as SP.
acterlzed PMlessgraud is involved.
itS” charac

acterized as SP if benefits are parallel to social security
benefits are supplemental.
acterized as apportioned CP.
haracterized as SP.

11
Bar Exam Doctor





