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EMORANDUM OF POINTS AND AUTHORITIES
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ARGUMENT

.. The Defendant's statement should not be supressed in violation of
the miranda because the defendant was not in custody and the police

officers did not interrogate him during the meeting with him.

The issue here is whether the defendant's 5th amendment was violated
when the police officers questioned him at their office prior to giving him his

miranda warnings.

The defendant claims that his confession to the police should be
supressed because it was obtained in violation of his 5th amendment rights. In
Miranda v. Arizona, the US Supreme Court held that a person questioned by the
police after being taken into custody or otherwise deprived of his freedom of
action in any significant way must first be warned that he has a right to remain
silent, that any statement he does make may be used as evidence against him,
and that he has a right to a presence of an atiorney, either retained or appointed.
Statements obtained in violation of this rule cannot be used to establish guilt. It is
seftled that Miranda advisements are only required when a person is subjected
to custodial interrogation. Custedial interrogation, is the questioning initiated by
law enforcement officers after a person has been taken into custody or otherwise
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deprived of his freedom of action in any significant way. Interrogation refers not
only to express questioning, but also to any words or actions on part of the police
that the police should know are reasonably likely to elicit an incriminating
response from the suspect. In order to determine if the defendant was in custody
and there was interrogation the court must consider the following elements

separately:

A. The Defendant's statement should not be supressed in

violation of the miranda because the defendant was not in custody when
he went to the office voluntarily.

The issue here is whether the defendant was in custody when the police
officers questioned him regarding the whereabouts of his friend, Jennifer Clark.

The defendant must first show that he was in the police custody. In US.v.
Cray, the court stated that the only relevant inquiry in considering that the
question is how a reasonable person in Defendant's positilon would have
understood his situation. In making the evaluation, the court must consider the
totatlity of the circumstances that confronted the defendant at the time of

questioning.

in Cray, the court identified atleast eight factors for consideration in
making the custody determination. However while the nonexhaustive factors and
their attendant balancing test are often cited in the court's decision, concerning
miranda, there is no requirement that they be followed ritualistically in every
Miranda case. While the act of counting the factors on each side may help
decide if the defendant was in custody, the ultimate inquiry is whether the
defendant was restrained as though he were under formal arrest. If the
prosecution can show that the factors favor the prosecution, it can successfully
show that the defendant was not in custody while he made his statement thus
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allowing the statement to be admissible.

4. The defendant was informed during the interview that the
questioning was voluntary, and that if he asked the officers to leave or take
a break was granted, and he was not considered under
arrest or and was aware of his freedom to leave throughout the questioning

by the police;

In Cray, the court said the most obvious and effective means of
demonstrating that a suspect has not been taken into custody is the for the
police to inform the suspect that an arrest is not being made and that the suspect
may terminate the interview at will. In Cray, the police officers interviewed the
defendant and informed him atleast 8 times that his participation in the interview
was voluntary, and he was free to ask the agents to leave his home. The court
found that the one factor should not be treated equally as the others in the multi-
factor balancing test designed to discern whether a reasonable person would
have understood him to be in custody. No governing precedent of the Supreme
Court, or any court holds that a person is in custody after being clearly advised of

his freedom to leave or terminate questioning.

In Cray, the defendant was suspected of fraud. FBI agents went to the
defendant's home and guestioned him over 7 hours. The agents informed him
that he was free to leave at anytime but 3 hours after he was needed for work,
the fbi agents told him to call in sick, but not to tell them about the investigation.
The defendant was instructed not to answer his phone. He was told if he didn't
comply they would question others including his father and light up his world -
meaning, inform everyone of his suspected involvement. He never asked them to
leave and eventually signed a document admitting to his involvement. He was
later indicted for 27 counts of various crimes. The court found that he was not in
custody because they continuoustly told him he was free to leave.
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