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CIVIL PROCEDURE

FEDERAL CIVIL PROCEDURE
CALIFORNIA CIVIL PROCEDURE

I PERSONAL JURISDICTION ¢ %
a. Do federal courts need personal jdx over the pagt
b. How is it assessed?
i. The same as in state ct.
c. Basic idea
I. Whether there’s personal jig1s a two-S®p analysigy
1. Satisfy a statute (e.J§a statl long-arm ga
2. Satisfy the C L0 ue Progghs). \

d. Inpersonam jdx y
tes that allowéj In a variety of
WH

i.
X imi ave to look to the constitutional analysis.
ii. CagstitutioNgl
@\yt
WV

2.

\0

D is domiciled in the forum or consents, or is present in the forum when
served with process (at least if not forced or tricked into forum), those are
traditional bases and almost always meet the constitutional test. Tougher
cases involve lesser contact.
3. Factors in the constitutional analysis:

a. Contact
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There must be a relevant tie between D and the forum state. There
are 2 factors to be addressed here:
1. The contact must result from purposeful availment: D’s
voluntary act.
a. D must reach out to the forum, Mu?
to the forum in some way.
b. Examples: trying to mal
using the roads there, c@
2. Foreseeability
a. It must be foresedgble tha D coul t sued in this
forum.

NEct activities

3 the forum,
e effect there.

b. Fairness (fair play and substg @ ticcd

1. 4PyeStthe ct mj htupNj
dog not hav W\I of contact with
e state eroqc Waim is related to D’s
contagtayi®ythe Torum, it is called specific
pergo .
i, Iftl Fdoes not arise from D’s contact
& ith the"forum, jdx is OK Only if the ct has

If there is a releval f, NOW we as ether the exercise
of jdx would be
Factors:

1. R ness between L 2
a. assess the thg#forum.
Ask: doe with the

even if D

forum.
i. A D with continuous and systematic ties
with the forum may be sued there for a
claim that arose anywhere in the world, but
a D with limited ties with the forum can
only be used there for a claim arising from
those activities. Continuous and systematic
ties: domicile, incorporation, doing
continuous business, etc.
2. Convenience
a. D may complain that the forum makes it tough to
litigate because it’s far from D’s home and maybe
it’s tough to get D’s witnesses and evidence to the

forum.
b. Standard

wi
eral personal jdx = D must have
& tinuous and systematic ties with the
|
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i. The forum is OK unless it puts D at a severe
disadvantage in the litigation. This is
almost impossible to show.

3. State’s interest (ALWAYS MENTION 1S)
a. E.g., provide forum for its citizens.

SUMMARY OF CONSTITUTIONAL TEST

Minimum contacts

Purposeful availment

Foreseeability

Special note about the internet: interactive website can be p
provide information, in another state, is probably not a rel

jab)

.. ] *
e. Inrem and guasi in rem jdx

i. Here, the jurisdictional bas
attachment statute, e.g., all
ii. Constitutionally, all TN
International Shoe teg
probably depenga

s not the person, b rpropegly. The stat #is an

ing Cjpto attach pgop d by no

andgfuasi in re satisfy the
Ite this statemeNg, cONstitutionality
he pro w.
i

N Dy presence of

contacts with the forum

rtRg types of suits:
hip aMd

e

1. Thye is no diversity if any P is a citizen of the same state as any D.
ii. Citizenshi
1. A natural person who is a US citizen - citizenship is the state of her domicile.
a. Domicile is established by 2 factors:
i. Presence in the state; and
ii. The subjective intent to make it her permanent home.
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1. For intent, look at all the relevant info: instate tuition,
voting, etc.
b. We test for diversity when the case is filed. A later change is irrelevant.
2. Corporations - citizenship equals:
a. State where incorporated; AND
b. The one state where the corp has its principal plac ess (PPB).
i. To determine PPB, use 2 tests:
1. Nerve center - where decisio @ de, which is
usually the headquarters;
2. Muscle center - where \ge corf@@does moggstuff than

anywhere else.
a. Usuall 4@
v
oneghatey

cerf®er unless®ll Corp altivity is in

3. Unincorporated associations (li RrSMips, LLCQL > use Mg citizenghip of
ALL members (that includggyeNgral agtl limited pa
4. Decedents, minors, and i eirtizenship, OTghe &
citizenship of their r entat
» 9 \s
s in good fai unless i 'Wa legal certainty
n $75%000 > S8 as a statutory ceiling
VeLs evant, it a PYh
on

ins less than $75,000 may
SIS.

the amount requirement.
NE PLAINTIFF against ONE

0 tests (if either is met, most cts say it’s OK):
i. Plaintiff’s viewpoint. does the blocked view decrease value of P’s
property by more than 75k?
ii. Defendant’s viewpoint. would it cost D more than 75k to comply
with the injunction?
v. Exclusions
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1. Even if the requirements for diversity of citizenship jdx are met, federal cts will
not hear actions involving issuance of divorce, alimony or child custody decree or
to probate an estate.

c. Federal question cases
i. Complaint must show a right or interest founded substantially on a
ii. The claim arises under federal law.
iii. Well-pleaded complaint rule
1. P’sclaim, properly pleaded, must be based on fgeral |

a. If yes, the case can go tgfi
iv. IMPORTANT: if P’s claim invokegfli
there may be additional claims i
ask whether it invokes dive
does not meet FQ, try:

0
1. Supplementg %
a. S % | ct hear a gl at qoes no
The clai @ t to get infgfe
nugyfls gf Onepfitive fact [ ]
atjer jdx. This te :
me action ccurrence (T/O) as the underlying claim.
iSO

i ggingd also use supplemental jdx to overcome a lack of amount
troversy for a claim in a diversity case.
any party but P can use supplemental jdx to overcome either a
actk of complete diversity or amount of controversy in any case
(diversity or FQ).

a non-federal, non-diversity claim can be heard in federal ct if it

meets the same transaction or occurrence test UNLESS it is:
i. Asserted by P
ii. In adiversity of citizenship (not FQ) case AND
iii. Would violate complete diversity.

rF UT if suc

d. Removal
i. Allows Ds ONLY to have case filed in state ct removed to federal ct.
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ii. Removal is a one-way street: it goes ONLY from a state trial ct to a federal trial ct.
iii. If improper, fed ct can remand to state ct.
iv. General test
1. D can remove if the case could be heard in federal ct (invokes ggersity or FQ
jdx).
V. Where?
1. The case can only be removed to the federal district egfd state ct in
which the case was originally filed. %
vi. When?

1. Must remove no later than 30 days after serviceRgf the Brst remoygble document.
2. Usually, this means 30 days after initial ice o cess. Bufiso ses are not
removable then and only become re @ ate®D has SOsa rorgyservice of
the document that first made the thovable.
itizen

3. In adiversity case ONLY, no flemoval it®ny D i the forum.
a. Ex:P (GA) sues DZRCAR andp-2 (AL) in ‘&
$500,000. Can D-s remove? MO, beca®se D-2 is fr ame.

4. In adiversity case Y, théeQ@e can be no oV
the case was filed i state §t.

removgpafioPine giise becom&ye
e than 1 ye@ it yfas in sta%
moval Q E
notice g al igpfederal ct, std nds of removal; signed under
11; att |l do&gffents se onD ate action; copy to all adverse
ile

|
parties. Tigo f y of noti t.
roceduralg@mpro moves to remand to state ct; she must do

vii. Proc

RoImissi®e counterclaim in state ct probably waives the right to
pulsory counterclaim in state ct, however, probably does not
ove.

Elements of a claim or defense
2. Statute of limitations

3. Rules for tolling SoL

4. Choice of law rules
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ii. If not an easy one, ask: is there a federal law (like federal constitution or statute or FRCP
or Federal Rule of Evidence) on point that directly conflicts with state law?
1. If so, apply the federal law, as long as it is valid (because of the Supremacy

Clause).
2. An FRCP isvalid if it is arguably procedural. None has ever be d invalid.
iii. If not an easy one and there is no federal law on point, but federal | tSto do

something other than apply state law:
1. If the issue is one of substantive law, she must follo @ . Analyze the facts
per these 3 tests and come to a reasonable concjffsion:
a. Outcome determinative - would appl or ignoring thestate rule affect
outcome of case?
b. Balance of interests - does e} @deraMor state sy§terT navegstrong

interest in having its rule g
c. Avoid forum shopping
will it cause partiesg# fl

gderal ct? If probably a
state law. % L
f. California SMJ %

i. Basic idea
1. There is one @ I ctin CALth perror Cour
ii. The Superior = y
1. The @ ourt has subjeCt matter § 1 Wreans that it can hear
b

Nfe®ral ct i es stategw on thig issue,

2 C
W Those \ feggral question @ invoke exclusive federal jdx,
suc nkr , feder, curitiesand antitrust, and patent
infygoge cases.
. N

ication of gf€es witQl e Superior Court

wLited CWil cases are governed by statutes that limit various

i,
V dural devices, notably pleadings and discovery. In a limited
g’ no claimant can recover more than 25k.
@ akied civil cases

These are civil cases in which the amount in controversy exceeds
25k. Here, a claimant can recover ANY amount.
Small claims cases
I. These are heard in a small claims division of the superior ct.
procedures are simple.
ii. The amount in controversy:
1. If P =an individual - 7,500 or less.
2. If P =entity - 5,000 or less.
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iii. Classification and reclassification
1. Pinitially determines what kind of case it is.
a. Indoing so, P considers the amount of the demand, or the recovery sought,

or the value of the property, or the amount of the lien, th

costs.
b. If P files a limited civil case, she must note thq LCAON in the caption

of the complaint. No such requirement for unl

2. Reclassification

a. If acase is misclassified or if su uent s make ffcl at the
original classification should ed,@he ct doeghotTose JMJ; the

case is reclassified.

b. Automatic @
I. If P amends®r & gt in away t
(raises or&s € amou
or un

unli

ited to limi y

%@)rthe tca% y on its own
I i W hold a hearing.
i C

nnot consider the

. agrlying clajgg ot try the case to

& cisider materials beyond the
on awards, settlement

Q

, etc.
the ct may reclassify from unlimited to

ghced that the matter

C. asserts a claim of 26k against D and P-2 asserts a claim of 14k against
In the same case. This can be filed as an unlimited civil case because P-
1’s claim is unlimited, so the case is unlimited.
d. Psued D for 20k in a limited civil case. D files a cross-complaint against P
for 26k. The entire case is reclassified as unlimited.
e. P sued D for 26k in an unlimited civil case. D filed a cross-complaint for
12k. The entire case is unlimited.
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1. VENUE
a. Basic idea
i. Venue tells us exactly in which federal ct we can sue. P is suing in federal ct and wants to
lay venue in a proper district.
b. Local actions
I. Actions re ownership, possession or injury (including trespass) to | be filed in
the district where the land lies.
c. Ifit’s not a local action, it is called transitory
i. Inany transitory case (diversity or FQ), P may lay veng€in an ict where:
1. ALL Ds reside; or

2. A substantial part of the claim arose.
ii. Special rule *
1. Where all Ds reside in different disiriCNOf the same can lay venue in
the district in which any of the @ .

d. Where do Ds reside for venue purposes

i. Humans - residence basically. domicile, so sae place as¢gftizggshipéor
diversity of citizenship pur .

ii. Corporations and other bfisinessgssociationff’ = Lasi ALL dighal ef®they are
subject to personal j e is filggt. \

e. Transfer of venue
i. Can only send geemg eyal digtrict ct where case
could have b istri N§IS a proper ve sWErsonal jdx over D.

ii. g, 7 icti transfer o3 eral district, based upon
: justice.

hat community should be burdened with jury

oMy convenigie, e.g re witnesses and evidence are.
s transferget un®y this statute applies the choice of law rules of

priate®t elsewhere, a ct may dismiss (usually w/o prejudice) to

ppropriate ct is one to which transfer is impossible because it
ystem (e.g., a foreign country).
ost never granted if P is resident of the present forum

g. California Venu
I. Basic idea
1. Inafederal ct, we lay venue in an appropriate federal district. For laying venue in
state ct, you look for an appropriate county.
ii. Local actions
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1. For recovery of, or determination of an interest in, or for injury to real property,
lay venue in the county where the land lies.
iii. Ifit’s not a local action, it’s a transitory action
1. Venue is OK in the county where ANY D resides when the caseggfiled.
2. Additional venue in K cases
a. Venue is also OK in the county where the K was en 0 De
performed.
3. Additional venue in personal injury or wrongful deat

4. If D is a corp or other business association, venge i ty where
a. Ithasits PPB
b. Where it entered or is to perfqg y
c. Where the breach occurredgac T8 ises.

5. If all Ds are non-residents of C COUNSY.

iv. Transfer of venue
1. From the Superior Cour
county in CA:

e SQperior Cour, ther®
a. If original v@ue is to tran r county.

D. 1T Origy g N ay ghn motion,Qgan
i i | P artial tgial cany b8 had in
Q Convenie i ONgISWEe would be promoted;
or
ii. Noj#iggi i w
S

i.
Ivhich the parties agree; if the
vl FoRm non con\%&
. a

S the county.
this is whe& a ct 0} ses because the far more convenient and

a cg IS in a differentwydicial system.
2. ay dISmiss or stay on motion by a party or by the ct
its the interest of substantial injustice an action should be
W QuiSide CGA.
e & me sorts of public and private factors as in federal ct.
v If the ct s otion, it may do so on condition, e.g., that D waive a personal
jdx ction in the other forum.

IV.  SERVICE OF PRO
a. Basic idea
i. In addition to personal jdx, must give notice to D. Deliver to D:
1. A summons; and
2. A copy of the complaint.

ii. These 2 docs are called process.
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iii. Serve within 120 days of filing case or case dismissed without prejudice (not dismissed if
P shows good cause for delay in serving).
b. Who can serve process?
I. Any nonparty who is at least 18 years old.
ii. Need not be appointed by the ct.
c. How is process served?

i. Personal service
1. Papers given to D personally anywhere in the forum stg

ii. Substituted service
1. Process is left with D’s butler at D’s summer hge. OB if:
a. D’susual abode
b. Serve someone of suitable agyg
iii. Service on D’s agent
1. Process can be delivered to D’s ;

agency, e.g., agent appoint,
agent or officer.
iv. State law

1. In addition, in fede

the state wher,

v. Waiver by mall
D is se

cost of
i &another sta
ONTN
case. OK

Nogshe isim from
ments

#scre®on who r

receivigg service® within ope of
, law or corp red age glng

ice per ta® law of
eis effec

|f D returns waiver
|ce of process —

urn the waiver form,

nd she may be required to

ice of process, by which a defending party is brought before

For sub en ers — e.g., answer, other pleadings, motions, discovery requests and
response y delivering or mailing the document to the party’s attorney Or pro se
party. If mRiled, add 3 days for any required response.

g. California Service of Process
I. Basic idea

1. Asin federal ct, D must be served with process, which consists of summons and a
copy of the complaint.
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ii. Who may serve process?
1. Any non-party who is at least 18 years old.
iii. Methods of service
1. Personal service
a. Good anywhere in the state (same in fed ct)
2. Substituted service
a. CA’srequirement is different from federal la
b. Can only use substituted service to serve an i @ if personal service
cannot with reasonable diligence be ha
I. Must be made at D’s usual abod@or maling addr

Ii. Must be left with a compgigat me of the hglise who is at
least 18

*
iii.  That person must Doed ed of the co%
Iv. Process must al @ y first-gdass mail;postage pgepaid to
D \
1. S stituted servi deerRed effectiv S arer
mailNg.
3. Corps and other bugnesses

ent forger of grocess or g gficer, or general

er™ perso Ilym h someone
icgfluring usqg| 8gfice gours. Can always

Immung
1. %olished this immunity.
V. PLEADINGS
a. Basic idea
i. These are documents setting forth claims and defenses. In theory, federal cts use notice
pleading — you only need enough detail to allow the other side to be on notice and make a
reasonable response.
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b. Rulell
i. Requires attorney or party representing herself to sign all pleadings, written motions and
papers (except discovery docs, which are treated by another rule).
1. With signature, the person is certifying that to the best of her knggledge and
belief, after reasonable inquiry:
a. The paper is not for an improper purpose
b. Legal contentions are warranted by law (or no gument for law
change), and
c. That factual contentions and denials of {ffCtual ¢ ions have
evidentiary support (or are likely to aftef§furtheljinvestigation).
2. This certification effective every time pggibion is nted to ifife Clgmy coNtinuing
certification.
3. Sanctions may be levied (discretiQgg

a. Rule 11 sanctions are m @ be non-
monetary sanctionsﬁo X gincti N
0sing sanctio i hea¥d.
ule 1§ i i j

other party. Bef:
4. Motion for violatio
filed with ct. Party fllegedI§ violating

withdraw the ' 1X the pgeb M. e does, n nwons. If she does
an be file
problems sua nig” There i;o e hgghor here.

not, then the
5. Ctcan g

c. Complaint
i. Princg

OC
o

@

w

o

5

2

e oth€r side on notice. But since 2007, the S Ct said
plead facts supporting a plausible claim.
e pleaded with particularity or specificity:

to respond in 1 of 2 ways:
otion; OR
2. By answer.
a. Either must be within 20 days after service of process (or else risk
default).
ii. Motions (Rule 12)
1. Motions are not pleadings; they are requests for a ct order.
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2. Issues of form
a. Motion for a more definite statement — pleading so vague D can’t frame a
response (rare).
b. Motion to strike, which is aimed at immaterial things, e.gaydemand for
jury when no right exists; any party can bring.
3. Rule 12(b) defenses
a. Lack of subject matter jdx

b. Lack of personal jdx (waivable)
c. Improper venue (waivable)
d. Insufficiency of process (waivable)
e. Insufficient service of process (vaiyable)
f. Failure to state a claim *
g. Failure to join indispensalgsRa
I. These can be rai % motio answer
ii. Waivable = gfustge the FIRS esponse N or
answer) ofclqg they re waive 2
iii. The answer
1. Itis apleading.
2. Timing

e rocess jf D %n motions; if D
W serve her answer

k sufTicient info to admit or deny
\ 1. 1s acts as a denial, but can’t be used if the info is public
kn®wledge or is in D’s control.
Failure to deny can constitute an admission on any matter
except damages.
rmative defenses
i. These basically say that even if D did all the terrible things P says,
P still cannot win.
ii. Classic examples: SoL, SoF, res judicata, self-defense.
iii. If you don’t plead affirmative defenses, you waive them.
e. Counterclaim
i. This is an offensive claim against an opposing party.
ii. Itis to be filed with D’s answer.
iii. Two types:
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iv.

1. Compulsory
a. Arises from the same T/O as P’s claim. MUST BE FILED IN PENDING
CASE OR IT’S WAIVED.
b. The claim cannot be asserted in another action.
2. Permissive
a. Does not arise from same T/O as P’s claim. You M with your
answer in this case or can assert it in a separatg
If a counterclaim is procedurally OK, then assess whether it i
If so, it gets to federal ct. If not, then try supplemental j

iversity or FQ jdx.

f. Cross-claim

This is an offensive claim against a co-party.

It MUST arise from the same T/O as the un ctidh.
Need not be filed in the pending case b Nno such iakgg WS a compulsory

e re is no
cross-claim.
g. Amending pleadings \

Right to amend *

1. P hasarightto ame ce beNyre D serves Nas@hsvier.
a. If P amends@D mus@respond wjhin or the i
remai PG ™ days, vgmic iggonger.
2. D has aright servi hisNr.

If thereisno g

at tria s not match what was pleaded.
s tried.
al, P introduces evidence that D assaulted

can move to amend the complaint to conform to the
e assault claim. We want the pleadings to reflect what

? 3 Was
é&ame ca D gPes object. Evidence of assault inadmissible because it is at
vari i pleadings.

ivgl Amend t aNgr the SoL has run (relation back)

1. new claim
. Amended pleadings relate back if they concern the same conduct,
transaction or occurrence as the original pleading.
b. Relation back means that you treat the amended pleading as though it was
filed when the original was filed, so it can avoid a SoL problem.
2. To change A D after the statute has run
a. This will relate back if:
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i. It concerns the same conduct, transaction, or occurrence as the
original,
ii. The new party knew of the action within 120 days of its filing; and
iii. She also knew that, but for a mistake, she would ggve been named
originally.
b. This applies when P sued the wrong D first, but the néw about it.

h. California Pleadings
i. Basic idea
1. Asin fed ct, these documents set forth claims aRg defefses. But tiing and
terminology are different in state ct. In Siggg practio®®ve have gOmpdagnt, answer,

demurrer, various motions, and cross int. ®
ii. Fact pleading 4
1. State cts require more detail in @ n federg{gt.
iii. Frivolous litigation

1. There are 2 general statud€sWgstate practice:
a. CAhasasta hat mMyors Rule 11° Orks just like i
exception: tRe 21-dqy safe harbgf apphi only i i

e isglie on its oRg.

der a pg[ty ON rney or both to
Wrty because of
i i eans completely

assITyg an opposing party:

ing C, ences the action.

onstitliting the cause of action, stated in ordinary and
—> ultimate facts.
nt for the relief to which the pleader claims to be

ii. If P seeks damages, she generally must state the amount.
1. Exceptions
a. Personal injury and wrongful death cases
b. Whenever P claims punitive damages, she
CANNOT state the amount.
2. So in a personal injury or wrongful death case, how can
D find out about actual or punitive damages?
a. D requests the P’s statement of damages (SOD)
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b. P must provide the SOD within 15 days
c. P must serve the SOD on the D before taking the
D’s default.
3. Same steps for punitive damages
3. Remember the requirement of fact pleading
a. P must allege the ultimate facts on each element of € e of action.
4. Heightened pleading requirements
a. These things must be pleaded with particulari
constituting fraud, civil conspiracy, tortyf BT K, unfair business
practices, and product liability claims a

exposure to toxins.
5. Verified pleadings *

a. These are signed under peg erjury by th . They are rare, but
are required, for examp @ emlder deggative suMpand for guits
against governmenigMtiNgs. Rgghember, veri ings ca &ted
as affidavits. & L 2

6. Fictitious Ds
i i i D, she te D as a

a.
¢ I ghaware o true 1dentity and
e DogD (that arging

- y a car driven by D-
stofen car. P sues D-1 by

charging allegation against
ge SoL runs, she may be able to
fien she discovers his identity, even
relation back.

[
d
€

way within 30 days (20 in fed ct) after service

b assert 2 defenses.
ost important one: the P failed to state facts sufficient to

Flitute a cause of action.
1. LOOK OUT FOR CROSS-OVER,; this is a great way to
test the elements of any claim.

2. This s like FRCP 12(b)(6) motion to dismiss. So the ct
takes all allegations as true and limits its assessment to the
complaint and matters of which it takes judicial notice. If
sustained, usually the ct will let P try to allege again.

ii. Lack of SMJ (extremely rare)

b. These defenses can be raised in the answer instead or they could be
asserted in a motion for judgment on the pleadings (general demurrer).
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3. Special demurrer
a. This can be used to assert a great many defenses.
I. The complaint is uncertain, ambiguous or unintelligible.
1. This is like the federal motion for more d¢ggnite statement.

asserted against each of the Ds.
iii. Lack of legal capacity
iv. Existence of another case between thd
cause of action
v. Defect or misjoinder of parties
vi. Failure to plead whether, IS0 written
vii. Failure to file a certifiga

@equited to sue Br profesglonal
negligence).
b. These can be raised in tr Wstead b se theyQye affirm¢

defenses.
c. If not raised by er or answer, t
d. As with the al derMyrrer, the ct t
assessment f& what'y in the congblai

FOR;r WITH the filing of a demurrer or

s these defenses.
r in which he asserts the affirmative

waleed.

D can file this to strike all or part of a complaint. The ct may strike

irrelevant, false or improper matter.

b. Anti-SLAPP motion to strike

I. The legislature has been concerned about strategic lawsuits against
public participation (SLAPP), which are suits brought to chill the
valid exercise of free speech and petition. When P sues D for an

18
Bar Exam Doctor



act D took in furtherance of her free speech right or right to
petition the government on a public issue, D can make an anti-
SLAPP motion to strike.

Ii. D must make a showing that P’s c/a arises from
If D makes that showing, the burden shifts toP to
probability of winning on the merits.

erson who sued

iii. A D who wins an anti-SLAPP Motion
her for malicious prosecution.
iv. The anti-SLAPP motion is not agfiilable case is truly in the

public interest or on behalf of thiggener@® public.

tected activity.

7. Answer
a. This is like the answer in fed

Fhich® respondQto allegagons of the

ument, in

’s compl ' '
b rivgious litigatRyg.
e ful ab tstm ate facts
e defe V
can de o g aWver.
i Iy vermied answer
dgye after servic ess is deemed complete, D must
& emurr one of the motions noted in order to avoid

d It.
e%Jrrer or moyn is dgaig®, D must answer within 10 days after the
i utam n tONyrike does not extend the time in which to answer

vi. Claims b
As g Ted ct, g assert® claim against the P, against a co-D, against an
pleaded D. In CA state cts, all 3 of these claims have the same
name: cr nts
2.

e as federal counterclaim. This is to be filed before or at the same time
e answer.
I. Itis against an opposing party
ii. Itis compulsory if it arises from the same transaction or
occurrence as P’s claim against D
3. Cross-complaint against co-party
a. Same as federal cross-claim. May be filed anytime before the ct has set a
trial date.
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i. Itisaclaim against a co-party.
ii. 1t MUST arise from the same T/O as underlying dispute
iii. Itis NEVER compulsory. The party may assert it here as a cross-
complaint or may sue in a separate case.
4. Cross-complaint against third-party defendant
a. Same as federal impleader, third-party complaint. anytime

before the ct has set a trial date.
i. A defending party, third-party P, ma @ -party (TPD) to
the pending case.

ii. Itis NEVER compulsory. The pgty m

assert it here as a cross-
arate .
-coplaint m& r dgfenses that
; e

complaint or may sue in

iii. The TPD in an imple e
the defending part ave raised a P.

iv. Difference from ¢ e right {goin the WD is brgader in
state ct. It vy or indemni v Sagtribution (&any
claim tha PD isTiable o und®lying case, g1t gfses om
the s /0 asWpe claim a eplertending Mt i ves
an irgerest ifjthe contro@' the bagg neerlying

r@- mplairis% d hust respond
g assert®d agai e WQO WES not yet appeared in

ame-as impleader).

demurrer. After demurrer but
Ised b urrer, a party may also amend once as a
@me It will be granted unless there is
t to conf the evidence is available.
aining a de er or granting a motion to strike, the ct will usually do so
ad. Thi®allows P to try again. If the ct sustains a demurrer or
ike without leave to amend, P cannot try again.
i lable to add new claims after the SoL has run, but only if the
eS to the same general facts as originally alleged.
tioMgack to change a D after the SoL has run is OK If there was a misnomer
= e wrong D but the right D knew about it.
7. ReWgtion back and fictitious Ds OK if:
a. Original complaint was filed before the SoL ran and contained charging
allegations against the fictitious Ds
P was genuinely ignorant of the identity of the Doe Ds; AND

c. P pleaded that ignorance in the original complaint.
I. If P substitutes true D within 3 years of filing, it relates back.
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VI. JOINDER OF PARTIES
a. Proper Ds and Ps. These are folks who may be joined.
i. Curly, Moe and Larry are injured when the taxi in which they are ridinggyashes. May
they sue together as co-Ps? Yes, because their claims:
1. Arise from same T/O; and
2. Raise at least 1 common question.
ii. Then assess subject matter jdx.
b. Necessary and indispensable parties
i. Some absentees (non-parties) must be forced to join th§gase blcause thex’re necessary or
required.
ii. Who’s necessary?

1. An absentee (A) who meets ANY g : *
a. Without A, the ct canng @ complete rglief (wor about*ltiple
suits);

b. A’s interest may#e if he isn @jotned ractical ha@n); L 4
A claims an h subjects y @sually D) ip
obligations.
2. Joint tortfeasqye™®
Iii. After determining @ ipjointer is fe ible\
1. Itis feggumgN qV
a:

airtain diversity.

2 jo Qth®case, and the ct decides
C
inder i proceed without the absentee or

dismiss tigwho factors:
a. : lable? (watch for state ct)
al"likeMgood of prejudice?

ding the TPD in the pending case:
third-party complaint naming that party as TPD; and
2. Serve process on the TPD (so must have personal jdx over TPD).
iv. After TPD is joined, P can assert a claim against TPD if the claim arises from the same
T/O as the underlying case.
v. After TPD is joined, TPD can assert a claim against P if the claim arises from the same
T/O as the underlying case.
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vi. Subject matter jdx
1. Assume there is no FQ and all claims exceed 75k. P is a citizen of CA. D isa
citizen of NV. TPD is a citizen of CA.
a. Is there SMJ over D’s claim against TPD?
I. Yes, it meets diversity and more than 75k.

b. Is there SMJ over TPD’s claim against P?

i. No diversity and no FQ. But supplemegfal j0%i
claim meets the T/O test and the speci? %
cases does not apply to claims byhon-Ps:

c. Is there SMJ over P’s claim against TP
i. No diversity and no FQ. Rigasuppl al! Evegfth it meets

the T/O test, P cannot @ Polentental to avgidTack gfdiversity
in a diversity case,
d. Intervention Q \
i. Absentee wants to join a pending’st She chooses t

ct may re-align her if it thin e cam®yin on the wr
must be timely.
1. Intervention gj

K because the
on in diversity

ifge 1510t joined and hSRgtErest is not

ave at least one common
lay or prejudice.
d that the P intervenor is not
rse from the P). Is there
inst an intervenor? The cts generally say

a

amount in controversy, venue, and service of process. In each, the ct can enjoin claimants
from suing elsewhere. Remember: rule interpleader is a regular diversity case.
1. To determine diversity of citizenship:

a. Under rule interpleader: stakeholder must be diverse from every claimant.
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b. Under statutory interpleader: one claimant must be diverse from one other
claimant (don’t care about stakeholder’s citizenship).

2. Amount in controversy
a. Under the Rule, must exceed 75k. Under the statute, $5 r more.

3. Service of process

a. Under the rule, treated as a regular lawsuit. Under th ationwide
service (so no personal jdx problems over clai ).
4. Venue
a. Rule, like a regular case. Statute, any digrict wh y claimant resides.

f. The class action
i. Initial requirements. Must demonstrate AL these:

1. Numerosity *
a. Too many class members fgeoragicable joinde
2. Commonality %
a. There are some quegonQf lagfor fact in ¢ class \
3. Typicality & .
a. Representati laimsNefenses are al ose of Rg CNgS
4. Representative is a@
a. The clagr™Ng ive willgfai
ii. Next step: must firin 10of3 Y\

1. Prejudig

il Wu\mermi
IaPaction.

If the ct i class, it must define the class and the class claims, issues, or
defe oint class counsel.
2. s cONpsel must fairly and adequately represent the interests of the class.
Iv. Does the the class of pendency of the class action?

1. Inge Type 3 class, the ct MUST notify class members, including individual
notice (usually by mail) to all reasonably identifiable members.

2. The notice tells them various things, including that they can opt out, they’ll be
bound if they don’t, and they can enter a separate appearance through counsel.

3. The representative pays to give this notice.

4. Notice is not required in Type 1 or Type 2 classes.
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v. Who is bound by the judgment?
1. All class members except those who opt out of a Type 2 class. There is no right to
opt out of a Type 1 or Type 2 class action.

vi. For all 3 types of class action, settlement or dismissal of class claims ingygertified class
requires ct approval. Also, in all 3 types, the ct gives notice to classme
feedback on whether the case should be settled or dismissed. If it’s
must give members a second chance to opt out.

vii. SMJ
1. The class could invoke FQ jdx by asserting a cl
2. For a class action brought under diversity, to d
amount in controversy, look only to the gagresen
members. As long as the rep is diver.
exceeds 75k, it’s OK.
viii. Class Action Fairness Act of 2005

class, the ct

aris der federal law.
rminggthe class’gitizenship and
(s) and fot ther class
Fall B, and as 1§ng as repdh claim

1. This act contains a grant of, from regu ity of cit} 1D jdx.
It allows federal cts to h lass action if ss gember (notg@ist g repyis
ceed

a
of diverse citizenshi anyWy and if the gafd claims o
$5M.
g. California Joinder of Par

<,

1.
Iv. Interve
1. ldegtical to federal practice for intervention of right.
2. Similar to federal practice for permissive intervention, but statute requires the
applicant have an interest in the matter in litigation, or in the success of either of
the parties.

, this is a cross-complaint in state practice.
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3. In permissive intervention, CA cts speak of allowing intervention if the
applicant’s interest is direct and immediate, as opposed to indirect and
consequential, which will not support permissive intervention.

v. Interpleader

1. Procedurally the same as in federal practice.

2. In federal practice, it is clear that the person instituting inter y claim
that she owns the property interpleaded.

3. ltis not clear in CA whether that is OK — maybe the
only if she does not claim to own the property.

vi. The class action — the statute uses vastly different lagguagdpthan the federal rule

1. Requirements

a. You must show:
I. An ascertainable
ii. A well-defined off

Aty Of intere
1. The gPheN bnsider whel§ \
aqLommon questy QM 4
b

. representa S afjeQuate
The clasyffvil substarg itY0 the
2. Types of clagg \
3. Indivi§ L noti bv
\ i costOf notice.
byRhe class judgment — up to the

er can interplead

4 | embers
ow the gpt
0es nQ ire to appg nsel
. Settlemer®ygr disMyggsal must pe by the ct.
. Deter n’&ountin coglovers
regate claims.
DIN®VERY \

a. i losyges — mu roduc®d even though no one asks for it

closure
v = Unless ¢ Ipulation of parties differs, in most cases, within 14 days of
the onference, must identify persons and documents likely to have
BCoveENle info that the disclosing party may use to support its claims or
omputation of damages and insurance of any judgment.

ii. Experts
1. Asdirected by ct, must identify experts who may be used at trial and produce
written report containing opinions, data used, qualifications, compensation for
study, etc.
ii. Pretrial
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1. No later than 30 days before trial, must give detailed info about trial evidence,
including docs and identity of witnesses to testify live or by deposition.
b. Discovery tools
i. May not be used until after Rule 26(f) conference unless ct order or stipgdation allows.
1. Depositions (questions can be oral or written)
a. Sworn oral statements by deponent responding to ° y counsel
(or pro se parties), recorded by sound or videg
stenographically. Transcript can then be mad @
b. Can depose parties and nonparties. Nongrty shO®De subpoenaed,
however, or she is not compelled to att
c. Party need not be subpoenaed; ngiige of t osition #bro served, is

sufficient to compel attendan *
d. Cannot take more than 10 dgooons or depos me person twice
without ct approval or s @ . Mepositioggannot eNgeed one day of
seven hours unless gforoy yfrties stipula \
e. Use at trial (all s«f)eRgto rules of evi *
i. Impe e depWent
ii. Any@if deponengfis arty
iii. D if depggeen nayilable forgalNynless that
e Was prm@ arty se@o uce the
2. Interfgo ‘
Y
N Must re ithin 30 days. Can say you
don’ w th®&gflswer, b ly after reasonable investigation; if the
an§ger ¢ be found i s records and it would be burdensome to

an allow pg@ound ess to those records.
yomgown answers; others may be used per regular

Writing tQ.a er party, to be answered in

, cannot

e than 25 (including subparts) without ct order or

V stipul g
Q 7 Request Qe
% 0 S'to another party (or to nonparty if accompanied by subpoena)

uesting that she make available for review and copying various
cuments (includes electronically stored info) or things, or permit entry
upon designated property for inspection, measuring, etc.
Must respond within 30 days of service, stating that the material will be
produced or stating objection.
4. Physical or mental examination
a. Only available through ct order on showing that party’s health is in
actual controversy and good cause.
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b. Person examined may obtain copy of report without making this showing,
but by doing so waives the doctor-patient privilege re reports by his
doctors re that condition.

5. Requests for admission

a. Arequest by one party to another party to admit the trut ny
discoverable matters.

b. Often used to authenticate documents; the prog o Mgty will send

c. Must respond within 30 days of service is to admit or deny;
can indicate lack of info only if indicat adear onable
inquiry. Failure to deny tantamogagto ad n; can if failure not
in bad faith

6. Parties sign substantive answersgdg overy under

a. Every discovery reques @\ e is siggd by couMsel certi
i. Itiswarran K
ii. Not interg@s&§for improper p *
iii. Not yg

burd¥some

7. Duty to suppleme
3 " its res red discl \aterrogatory,

pduction o dm|53| m e or incorrect,
ent the respo (V

ant to a claiNg

gfense: relevant to something in

; For good &guse, n order levant to the subject matter of the case.
. t means re ably lated to lead to the discovery of
ible eV|d neCe.

Jable.
evidence here!

Not otherwise available
4. Mental impressions, opinions, conclusions, and legal theories are absolutely
protected.
5. The work need not be generated by a lawyer; it can be by a party or any
representative of a party.
iv. Experts
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1. Parties are required to produce info about experts who may be used at trial
without request from party.

2. In addition, party may take deposition of any expert whose opinions may be
presented at trial.

d. Enforcement of discovery rules
i. There are 3 main discovery prbs presented to ct:
1. Protective order
a. Receiving party seeks protective order

i. E.g., request is overburdensome¥gQr invdves tradegecrets; or ESI
is not reasonably accessi
2. Partial violation *
a. Receiving party answers sgige
®~ violatiow, so we eﬁt a
L 4
letely to a

espond to #€qu
on, so e eXECt gfeavy san .

n
i the ct t W In good faith to get
Fctions
ing the g# gnWer the unanswered

J fees) of bringing motion.
g him to answer, RAMBO

n get an gfder,cO
questiog, cosfp (including a
. Ifth Vi s the 0 compe
saffgtions S costs ( ’s fees re motion) and could be held in
N for violt'&B (except no contempt for refusal to submit
RA

b. If the objections are not
light sanction.
3. Total violation

t ical exa

O plus costs (and attorney’s fees re motion).

6. anctions (choices available to judge)
Establishment order (establishes facts as true)
Strike pleadings of the disobedient party (as to issues re the discovery)
c. Disallow evidence from the disobedient party (as to issues re the
discovery)
d. Dismiss P’s case (if bad faith shown)
Enter default judgment against D (if bad faith shown)

28
Bar Exam Doctor



e.

7. No sanction if ESI lost in the good faith operation of an information system.

CA discovery

i. No required disclosures in CA.
ii. Discovery tools

1. Depositions
a. Oral and written questions.

b. Same as in fed ct as to the basics, so can depo

But you should subpoena a non-party to ensur %
depose a natural person once unless ct offiers ot[Temese.

c. Different from federal: no presumptive 8 it on depggition unless ct
orders; no presumptive limit on umber®depositi@hs taken in
the case. *

2. Interrogatories
a. Same as in fed ct as to tie t only t&parties.
= . eis

b. There are form integ@BgNg gpproved by t | Coun
no limit on the n of form interr ries\at can be edgdn oMrer

parties.
c. Ifaparty W@raﬂ specifint lestos omer party,
Ny subgarts.

. number iMmerrogatoges am an unlimited
You can s i rting the need for
more.

Ii. Regg®ndj ective order.
P must ct ggod cause to propound
inter, orie i er D was served with process.
. Requests rod0Ng (inspecti
a. &w the same

order on showing of good cause to propound an
on D within 10 days after D was served with process.

a non-party.
ce. Can only

You take the non-party’s deposition and serve him with a subpoena
duces tecum
4. Mdlical examination

a. Same as in fed practice.

b. InCA, ifitisa physical exam, the lawyer for that person has the right to
attend the examination. If it is a mental exam, the lawyer can attend only if
there is a ct order allowing it.

5. Requests for admission
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e

Same as in fed practice.
b. 35 is the maximum number of requests that can be served on a party in an
unlimited civil case.
c. Butthere is NO LIMIT on the number of requests to adnggthe
genuineness of documents.
d. P must obtain a ct order on showing of good cause t nd a request
for admission on D within 10 days after D wagerve process.
6. Discovery in limited civil cases @
a. Only 1 deposition can be taken.
b. Only a combined total of 35 interrogatoRes, inggection demands, and
requests for admission is each paggallow propou t ther party.
c. Parties can get additional discg ®ith a ct olfer:
7. Supplemental discovery — in UN
a. Unlike in fed ct, in CA ¢ Qs Mo standigg duty to Wppleme
discovery responsegg®s e info give urate a é&ete
*
es,

when given.

b. Instead, the r, sting Mty can prop sUpplemental
which elicit @ater-acQuired info #€ar sSwers i
C. . Q al g#mands folgs

tion of latg@-acg®i I later-discover

d. N
iii. Scope of \
1 an
W Can di nyjring relevantNg Fbject matter involved in the
pengy ctio
. gludeNgaterial thgt
N
t,

Relevant bly calculated to lead to the discovery of

f preparation, all recipients, and the specific privilege
is sometimes called a privileged log.

e CA Constitution recognizes a right of privacy, which can be claimed
Imit discovery. Not absolute: ct balances need for discovery against the
need for privacy.
6. Work product
a. Here, it must be generated by an attorney or her agent.
b. A writing that reflects an attorney’s impressions, conclusions, opinions, or
legal research is NEVER discoverable.
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c. Other work product of an attorney is discoverable only if the ct determines
that denial of discovery will unfairly prejudice the party seeking discovery
or will result in injustice.

7. Experts
a. Any party may request the simultaneous exchange of exp itness info
b. This requires each party to exchange a list of expert ects to offer

FoT ™ ny, and the
expert’s qualifications. The demand can includ % est for reports by
the expert. A party may then take a depgfition Q expert.

I. If a party does not exchange thisgofo, ti@ ct may exclude its expert

from testifying.
Bulting that will !ot stifygit trial.
0 Work out ggoblems Myfore seeking ct

ii. There is no discovery

iv. Enforcement of discovery rules
orders. A party failing to dggo to monetar of exp se&
including attorney’s fees#inQred DY the oth rt a result of e fggure @
meet and confer.
neIoNs

1. Parties generally must meet ang

2. The only time you dn’t hafje to meet offd ¢ theref
right away is 4 Ngt’c regpond.

3. CAlaw pro i s not pl inm les, making
unjustifjemgQN I i Mal to respond, etc.
By st S i i t19and attorneys — guilty
of ) i 3

4 e a chance to be heard.

5. ns inclyge:
. Mo sancy
b. Esfgplishigat order
C. U to allow p to su its position with evidence at trial
ring def, gmen
Q — V g proteWtive order to protect against unwarranted annoyance,
v é b ession, burden or expense. Balance need of discovery against

VI P RIZL ADJU
a. Voluntary dis
i. May be allgwed on ct order (and P may have to pay D’s costs). But sometimes P has a
right to do so simply by filing a written notice of dismissal.
ii. Youonly get 1 free voluntary dismissal. After that, it is dismissal with prejudice.
b. Default and default judgment
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i. Default is a notation by the ct clerk on the docket sheet of the case. A claimant gets a
default by showing the clerk that D has failed to respond within 20 days after being
served with process. D can respond anytime before the default is entered.

Ii. Getting the default does not entitle the claimant to recover. She needs agydgment to
enforce and recover money or other remedies. The clerk of ct can egter j ent if:
1. D made no response at all
2. The claim itself if for a sum certain in money
3. Claimant gives an affidavit of the sum owed; AND
4. D isnotaminor or incompetent.

iii. But if any of those 4 is not true, the claimant must go t&the ctxself (jud
judgment. The judge will hold a hearing and hagggscreti enter jugom
notice of that hearing only if she made some @ ancen the case

iv. Default judgment cannot exceed what thegglair™gt demanded i omplaint (or be a
different kind of relief). Q

v. D may try to set aside a default by gM0viRgg gg
usually means excusable negle
basic showing.

c. Failure to state a claim
i. Under 12(b)(6), D m

for the
gets

w would recognize.
mplaint.

1.
2. Th

Wan be fg
t sually@

V. You nev credibility on summary judgment.

ary judgment, e.g., as to one of several claims.
at evidence.
ce in the light most favorable to the nonmoving party.

e ing e as tO material issue of fact and
u

?g‘ i

e. Pretrial adjudication in CA
i. Voluntary dismissal
1. P can move to dismiss anytime before trial actually commences. The decision is
for the ct to make and it is also up to the ct to decide whether such a dismissal is
without prejudice.
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2. If P moves for voluntary dismissal after trial starts, it may be granted only with
prejudice, unless the parties stipulate otherwise or the ct finds good cause to
dismiss without prejudice.

ii. Involuntary dismissal
1. All cts (federal and state) have authority to dismiss for failuge to cute, failure
to abide by ct orders or rules and, of course, for the various hat can be

raised by demurrer, motions to quash or dismiss, etc.
2. The ct has discretion to dismiss if the case has not bedg
years after filing.
3. Mandatory dismissal

a. The case must be dismissed if:
i. Not brought to trial wij ars®f filing
ii. i |

t to trial within 2

Process is not serv. I 3 years afte
iii. Default and default judgment
1. D fails to respond to the cogfl n 30 days o tive da N/ice
of process on her. The p#CRgre is very simi thaQin fed cat, se &

differences:

a. D must be gyen nofce of the agblicadd entry
b. Defau N be engre thgiclerk with®ygt agdge’s
invol : \
' coffle No respons V
Q The claim ™ K or Judgme
The clai @ sum certajgd ne
Iv. D S by publfation
0g re
B

. not tr e claimant must go to the ct itself for the
‘ ju%nt. e judge wi earing and has discretion to enter
[

se: 6 months after service of written notice of default or default
judgment or 2 years after entry of default judgment.
iv. Failure to plead facts constituting a cause of action
1. Raised in state ct by general demurrer.
v. Motion for summary judgment
1. Standard is the same as in fed ct.
a. Burden-shifting
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i. If D moves for SJ and shows P’s cause of action lacks merit, or if P
moves for SJ by showing there is no defense to the cause of action,
the burden shifts to the opposing party to demonstrate that a triable
issue of fact exists. She must produce evidence.

b. Moving party must file and serve a separate statement of ial facts she
claims to be undisputed, with supporting evidence f cl. If she
does not, the motion can be denied.

c. If the moving party files and serves such a stat Zhd evidence, the
opposing party must respond by indicatyff the fd e believes to be in
dispute and supporting evidence for eacifact. [l she doesgot, the ct may
grant SJ.

d. Moving party must serve all b lca® 75 days thegdffearing on
the motion. Opposition p St be Tiled at days before the

hearing. Reply papers b \/I®) party no moregthan 5
days before the heagfty. \
& .
IX.  CONFERENCES AND MEETINGS

a. Rules 26(f) conference
i. Unless ct order says oregchedulingqQnMygence (or
{.

ses and settle ust form

discovery plan C j ithin 1
b. Scheduling order
I jse, the ct oraer scheduling cut-offs for

c. Pretrial
i old pr C ces as ed to expedite the case and foster settlement.
enceNgletermineg tiged to be tried and evidence to be proffered.
Nference orgfr that Qagi#ally supersedes the pleadings; may be

anifest i a tough standard).

RI ury tria @ al ct
® 70 Am LCgopIes ONLY in fed ct, preserves the right to jury in civil actions
at la jn’suits at equity.
2. caseqgavolves both law and equity, the jury decides the facts underlying the

I , but not the equity claim.
3. Juigissues are tried FIRST.
ii. Requirement of demand
1. Must demand in writing no later than 10 days after service of the last pleading
raising jury triable issue.
iii. During voir dire, each side has unlimited strikes for cause. Each side also gets 3
peremptory strikes.
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1. Peremptory strikes must be used in a race and gender neutral way.

2. No fewer than 6 jurors and no more than 12. There are no alternate jurors — all
participate unless excused for good cause.

iv. Motion for judgment as a matter of law (JMOL)

1. Old name: directed verdict

2. This is an exceptional order, the effect of which is to take th y from the
jury.

3. Itis brought after the other side has been heard at tria @ hlly D can move
twice: at close of P’s evidence and at close of ajffeviden®®#: only at close of all
evidence.

4. Standard for granting motion: reasonablgsgeople not disigr the
result. *
5. And the ct generally views evidenggd light most f e to the nonmoving
party. Q
v. Renewed motion for judgment g¥ law (RIM \
1. Old name: judgment not anding the ver JINCY) *
2. Situation
a. Judge let thdicase g@to the jurygivhiglr S averd e Marty, and
the ct g t on thgphaS¥®of tigk verdict. e losing party
uggfne

& motion f S a matter of la ch, if granted,
nentry of a j for hi gin 10 days after

judgmen
opriate time during trial is a

asonablgfeople not dis
4, jud a gpatter of law a
quisite @) NOT VE FOR'JMOL AT TRIAL, YOU CANNOT
BRING TQ L ASK F LAW.

entered, bulggfors at trial require a new trial.

Q~ W& hing hgjpmeged tha®makes the judge think the parties should start over and
v try the e within 10 days after judgment.

result

ITRYGr S
1. Prej armless) error at trial makes judgment unfair

eVence that could have been obtained with due diligence for the original

2.
t

3. Pr&udicial misconduct of party or attorney or third party or juror

4. Judgment is against the weight of the evidence

5. Excessive or inadequate damages

ii. Compare

1. Grant of new trial is less radical than grant of renewed motion for judgment as a

matter of law because it means the ct will start over and decide who wins.
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c. Motion to set aside judgment
i. Clerical error - anytime
Ii. Mistake, excusable neglect - reasonable time, never more than 1 year
iii. New evidence that could not have been discovered with due diligenge fo w trial
motion - reasonable time, never more than 1 year
iv. Judgment is void - reasonable time (no maximum)
d. Trial, judgment, and post-trial motions in CA
i. Recovery
1. Asin fed ct, the amount claimed in the complaly does@ot limit the amount that
can be recovered nor does it limit the typgegf relie can be%d except in
nd

default cases. In default, one cannot @ mordor a diffefgnt relief than
she sought in the complaint.
2. In limited civil cases, no claimg @ ca®er moreglan 25k.
ii. Righttojury \
1. The 7" Am does not ap tate Cs. The nstiRytion grantsg@ghjglo jurg
trial, largely along t e lamgequity split 7TRAM.
2. If acase involves fagts und@ylying a cagffe ithar aWand a
cause of actiogmg y at ety Jory dgtermines f&s Myto the law issues
i [ e Yy equity | suer% .
e, -’y w are merely
1 eNrmine the facts relating

ter of gravity of the case is
an be included in the non-jury

equity,
trial

man
S man ury at the time the case is set for trial or
ing the trial. Usually, this demand is made in the
efore the case management conference. Failure

X :
@ & his demand titutes waiver.
v. Wojurors
v State ct, 4§ L2 jurors in civil cases unless the parties agree in open ct to a

v. Selectio
1. Inge voir dire process, each party is entitled to six peremptory challenges and
unlimited challenges for cause.
a. Peremptory challenges may not be used on the basis of race, color,
religion, sex, national origin, sexual orientation, or similar grounds.

vi. Verdict
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1. In fed ct, the jury verdict must be unanimous unless the parties agree otherwise. In
state ct, all that is required % of the jurors.
vii. Motion for directed verdict
1. Equivalent to motion for judgment as a matter of law in fed ct.
2. After the other side has been heard, a party may move for digecte
reasonable people could not disagree as to the result.
3. If D moves for this at the close of P’s opening statemg
evidence, it is often called a motion for non-suit.
4. Directed verdict can also be called a demurrer € evIy
viii. Motion for judgment notwithstanding the verdict (JOV)
1. Equivalent to the renewed judgment as ggagatter o in fed off
2. Jury returns a verdict and ct enters jug 4@ on t¥e basis ofghat verdjgt. Now the
losing party makes this motion.
ion to mov fore en

dict because

lose of P’s

e.

a. Standard: same as direcf
b. Timing: must file ngfce
judgment or the of these:

i. 15d mail orservice@o entry of§
ii. 180 @ays aft@y entry of j t
nORequire

ral: p IS motion
pcted verdig atggtal.
p as INOV, %V
me as ingfU cg
. ng genvinces the § e parties should retry the case.
ope if the ncludeSthat the error complained of has
re :

ed inamjs f justice.

. Onegr \ww trial igggxcessi inadequate damages: damage figure must
S science.
4, ew tria mightorder remittitur or additur.
\ Remittitur

&S Pt choice of taking a lesser figure or else having to go
gh a new trial.
both state and fed ct.

*

d to make

Gives D the choice of paying greater amount or else having to go
through a new trial.
ii. OK in state ct, but unconstitutional in fed ct.
X. Motion to set aside judgment
1. A party may move to set aside judgment because of mistake, inadvertence,
surprise, or excusable neglect. This might be possible in a default judgment case,
where the party or lawyer simply goofed up and didn’t respond.
2. The motion MUST include D’s answer.
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3. The motion MUST be accompanied by an affidavit of fault by the party or lawyer
demonstrating the mistake, inadvertence, surprise, or excusable neglect. If the
ground is demonstrated, the ct must set aside the judgment. It may order the
party/lawyer to pay reasonable expenses and attorney’s fees incyfged by the other
side.

4. Timing: reasonable time, no more than 6 months after entr ent.

Xl.  APPEAL
a. Basic idea
i. In the federal system, we appeal from the feder

Appeals.
b. Einal judgment rule

jstrict 1al ct) toffhe Iy Ct of
*

I. Asageneral rule, can appeal only fro @ flg®ents, widgh mean ultima
decision by the trial ct of the meritg8f (Rg 2 case. File ppeal i &
within 30 days after entry of fi ment. *

ii. To determine if it’s a final j ent, a%: after maki Is @rder does tig tINg ct Jfive

anything left to do on the ngrits ofghe case?

1. Ifso, it’s not

iii. Denial of motion fo
iv. Grant of a motjg

V.

Vi.

Vil.

ifying, ref@g . injunctions
ing to ap recgl

nt
meNgwhere only an accounting is left to be

on of property

Ct has discretion to hear ruling on an issue if it
Is distinct from the merits of the case
Involves an important legal question and
c. lIsessentially unreviewable if parties must await a final judgment.
iv. When more than one claim is presented in a case, or when there are multiple parties, the
trial ct may expressly direct entry of a final judgment as to one or more of them if it
makes an express finding that there is no just reason for delay.

Collatergdorde
1.
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v. Extraordinary writ
1. Not technically an appeal, but an original proceeding in appellate ct to compel the
trial judge to make or vacate a particular order.
2. Not a substitute for appeal; available only to enforce a clear legaggduty.
vi. Class action
1. Ctof appeals has discretion to review order granting or den ification of

class action.

2. Must seek review within 10 days of order.

3. Appeal does not stay proceedings at trial ct unlgs trial or ct of appeals so
orders.

d. Appeal in CA *
i. Basic idea

1. Inan unlimited case, we appeal @ s®perior cigig the CANt of Appgal.
Appeal is to the district of of Apgeal to whic ty is assh n(;\

2. Timing 2

a. Generally, t ice oTppeal must d e trial ) Q

I. 60 d@gys afteQservice of e ngti ntry of¢g
ii. g r entry g j ey if no noti®yis
3. Judgments i ivil cases<id gfal Ims m tersN
appel |y N ‘ BV

ii. Final judg
1. Li A follg : tgperany appeal until the merits
jre actiongffe rgsd .
ii. lgterlo review
atute, are alable:
a. OMgr graMygng a motign service of summons
b. Nnting adi of a case for forum non conveniens
@ r denyig i r JNOV
\ fOt granting) certification of an entire class action

psolving, or refusing to grant or dissolve an injunction

V. Ag party or attorney to pay monetary sanctions of over 5,000
¥ Collater
% 0 peal may hear appeal on

An issue collateral to the merits of the case
Ii. That the trial ct has decided finally if
iii. It directs payment of money or performance of an act.
3. Extraordinary writ
a. If an order is not otherwise appealable, the aggrieved party may seek a
writ of mandate (to compel a lower ct to do something the law requires) or
prohibition.
b. The writ may issue by any ct to an inferior ct.
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XII.

c. Party seeking must demonstrate
I.  That she will suffer irreparable harm if the writ is not issued
ii. The normal route of appeal from final judgment is inadequate
iii. She has a beneficial interest in the outcome of th
1. In practice, writ is more likely if the i
of public interest, e.g., involving con ial ct

interpretations or a novel and i @

i. If case 2 is in a different ct system from case 1, law o system ffflat deagded case 1
applies regarding claim and issue preclusion *
ii. Suppose judgment in case 1 has been appaade the time for ing has not yet

expired. Is that judgment entitled to clg @ reclusiggeffect? \

1. Federal: yes
iii. Claim and issue preclusion irmadye defenses, shgpuld raise t

2. CA:no
answer. Often on the bar thg issue presente% or sum i
I t you only4gEt tgfueon a causg of am laim once.
| aYt the same D. Not

CLAIM AND ISSUE PRECLUSION
a. Basic idea

auses of action — one for the body and one for the property. This
ory is called primary rights.

. Termino
1. If e claimant won case 1, res judicata is called merger.
2. If the claimant lost case 1, res judicata is called bar.

c. Issue preclusion (collateral estoppel)
i. It precludes relitigation of a particular issue litigated and determined before.
ii. Requirements
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1. Case 1 ended in avalid, final judgment on the merits.

The same issue was actually litigated and determined in case 1.

3. The issue was essential to the judgment in case 1. Without the issue, the
judgment in case 1 would have been different.

4. Against whom can issue preclusion be asserted? Only against 0 ho was a

N

party to case 1 or who was represented by a party. This is by due
process.
5. By whom can issue preclusion be asserted?
a. Traditional view (mutuality): only by onff'who party to case 1. This

is not required by due process and someRgts ha\@ rejected it to allow
nonmutual assertion of issue pre
b. Nonmutual defensive issue pr.

i. Barney, driving augiBe

Andy. Assume affnt Bed
ii. Case 1. An aBarngy.

R collision with
jable foNBarney’scts.
on afi i&at

th respectQg tMyby whom
arm s not a party to

Wbe done. Under

i ad a full chance to

ert collateral estoppel as to the

y was negligent.

ot allow this today. But federal and CA
it is not UNFAIR. Factors (just throw them in):
full and fair opportunity to litigate in case 1

@ had

gdy could foresee multiple suits

V 3. AWt been could not have joined easily in case 1
There are no inconsistent judgments on the record. If there
had been multiple litigation, and sometimes Andy was
0 found negligent and sometimes not, it would be unfair to let

aunt Bee to get issue preclusion on a negligence finding.

CIVIL PROCEDURE ESSAY (FEDERAL)

DOES THE CT HAVE THE AUTHORITY TO DECIDE THE DISPUTE?
a. Does the ct have authority over the parties?
i. Personal jdx
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1. Traditional ways of asserting jdx
a. Domicile
b. Presence in state when served
c. Consent
I. Appearing in the action
ii. By contract
Iii. Appointment of agent for service
iv. Implied consent, e.g., non-resident mo @ utes
2. Assertion of jdx over non-residents
a. State long-arm statute, and
b. Minimum contacts
I. Purposeful availment
ii. Foreseeability

c. Traditional notions of fa
i. Relatedness& -
ce

act is
L 2

of C

y 4

great)

ii. Cony %
iii. Statds inter$t
ii. Inrem jdx

iii. Quasi in rem jdx

iv. Notice — serviggmig V
b. Does the ct have au @ pr the subj ter?
i. Subjectm 18
1 at re genergfy c mited jd % imits are statutory.
2 X

cts onl r 2 types of Ya

. Fed uestl
b. Digrsity &gtions
§Complete dg€rsity
ood fajthalle®gtion over 75k
eren

3

4, % tal jdx

C. "Isthec Waceto e the Mspute?
i e WPTed cts
District

resides, if all Ds in same state
1al part of the claim arose, or

2. Wh
3. 0 dINgict meets 1 or 2
iversity cases, district where any D is subject to personal jdx or
. In other cases, where any D may be found

4. Improper or inappropriate venue
a. Transfer
b. Forum non conveniens
. WHAT LAW GOVERNS THE DISPUTE?
a. Erie doctrine
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i. Federal cts are required to apply state substantive law to nonfederal causes of action
ii. The necessary and proper clause allows federal cts to apply federal procedural rules. In
addition, federal cts will apply some state procedural rules when those rules have no
bearing on the mechanics of the fed ct system
ARE THE PLEADINGS PROPER?

a. Federal cts use notice pleading — the pleading must put the opposing part f the claim.
By contrast, some states use code pleading
b. Complaint
i. Statement of SMJ

ii. Statement of the claim
iii. Demand for relief

c. D’sresponse *
i. Answer
ii. Rule 12 motion (watch waivable defen

d. Counterclaim \
i. Compulsory & *
ii. Permissive

iii. Supplemental jdx (if neede@ for c@npulsory
. Cross-claims — supplementaJ#&
f.  Amendments and suppleme

g. Rulell
i. Certification
ii. Sanctions
ARE THE PRO AND, ORE Tj

a. Joinder

joinde cess arties Id be jolned if possible

if jowgder of necgs not feasible (e.g., would destroy
I proceed vygout a e or dismiss the case. If dismiss, call

merous that joinder of all members is impracticable
law or fact common to the class

a. Prejudice
b. Injunction/declaratory judgment
c. Common question predominate
ii. Intervention
1. Intervention as of right
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2. Permissive intervention
3. Supplemental jdx if needed for intervention of right or D

iii. Impleader
1. Indemnity or contribution
2. Other claims: TPD v. P and P v. TPD
3. Supplemental jdx if needed for impleader and TPD v. P

iv. Interpleader
1. Rule 22 interpleader
2. Statutory interpleader

V. HAVE THE PARTIES PROPERLY PROPOUNDED AND REPI§ED T@ DISCOYERY?

a. Types of discovery
. . 4

i. Depositions
ii. Interrogatories
iii. Requests to produce
iv. Physical or mental examinations
V. Requests for admission
vi. Required disclosures
b. Scope of discovery
i.

C.

%US costs and certify good

or th& entire action (bad faith)
flgment (bad faith)
except for refusal to submit to physical or mental exam

. Volunta
ii. Involunta
c. Summary judgment
i. The moving party must show that there is no triable issue of fact and entitled to judgment
as matter of law
ii. Partial summary judgment can be granted
VIl. IFTHERE IS A TRIAL, WHO WILL DECIDE THE MATTER?
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a. 7™ Am guarantees a right to jury trial for actions at common law, but not for equitable actions.
State constitutional provisions and statutes also guarantee jury trials.

b. Written demand
c. When an action contains legal and equitable claims, legal claim tried first to ju
d. The verdict can be a general verdict, a special verdict or a general verdict with i gatories
e. If thereis ajury, can the jury be disregarded?
i. Nonsuit

ii. Judgment as a matter of law
iii. Renewed motion for judgment as a matter of law
iv. Motion for a new trial

VIIl. CAN THE DECISION BE APPEALED?

. j Rire c#e before @ay be
taken
b. Exception to the final judgment rule Q
I. Pretrial orders involving temporar . \
ii. Final judgment on collateral ma&‘ *
giportanC®that may be mppative of tgi at

iii. Interlocutory orders of grea
ASES?

decision
nt on the me regfludicata aLeVAgLs reggassertion of the
ion
dgbasedo idx Nenue, or indispensable parties or
erifs

IX. ISTHE DECISION BINDING
a. Res judicata
yigat d essenjgmbto a judfdment in a first action are conclusive

i. When there is 3

, BghougMyifferent, agt en the P and D or their privies
tNgdgments dogft inv tigation of the merits and therefore do not
Il estoppel

cluding those who control the litigation and will be

il may take advantage of collateral estoppel if jdx rejects

ct judgments.

2. Full faith and credit is only required when the ct had personal jdx over the parties
and the ct issued a final judgment on the merits.

3. Full faith and credit is not required for foreign country judgments.
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